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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
January Term, 1943 


No. 8449 


C. F. MOODY, 
Appellant , 


v. 

CLAUDE R. WICKARD, and 
HENRY MORGENTHAU, JR. 
and 

UNITED STATES OF AMERICA 
( Intervenor ), 

Appellees. 


Appeal From Judgment of the District Court of the 
United States For the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from that portion of the Judgment of 
the District Court entered December 9, 1942, which dis¬ 
misses the petition of the appellant (plaintiff below) for a 




mandatory injunction against appellees Wickard and Mor- 
genthau (defendants below). 

This Court has jurisdiction of this appeal under the 
District of Columbia Code, 1940, Title 17, Chapter 1, Sec¬ 
tion 101. 


STATEMENT OF THE CASE 

Appellant, citizen of the United States, and resident of 
Macon County, North Carolina, was formerly the owner of 
certain tracts of land in Macon County, comprising 1,405.50 
acres. (Appellants App. 9-12). On August 21, 1936, the 
United States of America, through the United States Attor¬ 
ney for the Western District of North Carolina, acting 
under the instructions of the Attorney General of the 
United States, and at the request of the Secretary of Agri¬ 
culture of the United States, instituted condemnation pro¬ 
ceedings in the District Court of the United States for said 
Western District, to acquire title for the United States to 
said tracts, among other tracts. (Appellant’s App. 9-13.) 
It was represented in the petition in said proceedings that 
the National Forest Reservation Commission had approved 
the purchase of all of said tracts, and that money had been 
appropriated and was available to pay for the same, and 
that in the opinion of said Secretary of Agriculture their 
acquisition was necessary for the regulation of navigable 
streams. (Appellant’s App. 10.) As a result of said pro¬ 
ceedings, judgment of condemnation was entered February 
11, 1937, in favor of the United States for all tracts em¬ 
braced in the proceedings including appellant’s. (Appel¬ 
lant’s Tr. 20-25.) 

Commissioners were thereafter appointed to appraise 
the value of the tracts, and on April 19, 1937, they hied 
their report of reasonable market value therefor of S4.00 
per acre. (Appellant’s App. 16.) Appellant filed excep¬ 
tions to said report as to his tracts, demanding jury trial. 
(Appellant's App. 17-19.) Thereafter, and on Tune 3, 
1937, said United States Attorney caused a decree to be 
entered in said District Court confirming said report except 
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as to appellant’s tracts, the cause being held open under 
said decree, for determination of the issues raised by said 
exceptions. (Appellant’s Tr. 31-33.) 

Trial took place before a jury in the July-August, 1937, 
Term of said District Court, upon the one controverted 
question, namely, the reasonable market value of appellant’s 
said tracts, ( Appellant's App. 21), with resulting verdict 
on August 26, 1937, that said value was six dollars per acre. 
(Appellant's App. 21.) After said verdict, but before entry 
of judgments thereupon, the United States of America 
served notice upon appellant that it would move to be al¬ 
lowed to withdraw appellant's tracts from the condemnation 
proceedings, and it did so move, (Appellant’s Tr. 34), peti¬ 
tioner opposing on the ground that the movant had in law 
already appropriated said property (Appellant’s Tr. 38). 

At a hearing August 30, 1938, evidence was presented 
establishing that said movant, through its Forestry Depart¬ 
ment, had entered upon appellant’s tracts, and had cut, 
removed, and appropriated large quantities of timber, hav¬ 
ing first constructed roads on said tracts for that purpose. 
Then, on December 3, 1938, the United States of America 
moved for permission to withdraw its said motion to with¬ 
draw appellant's tracts from the condemnation proceedings, 
and also moved for judgment for title to said tracts upon 
payment of $4.00 per acre. (Appellant's Tr. 39.) 

On January 24, 1939, said District Court found that 
appellant's said tracts in law had been appropriated by the 
United States, and that appellant was entitled to recover 
$6.00 per acre therefor, as fixed by said jury; and the Court 
granted permission to the United States to withdraw its said 
motion to withdraw said tracts, and adjudged that the latter 
was owner in fee simple of said tracts and entitled to imme¬ 
diate possession, and adjudged further that appellant re¬ 
cover of said owner, the United States of America, the sum 
of $8,430.00, with interest thereon at six per cent from 
August 26, 1937, date of the jury's verdict fixing the value 
at $6.00 per acre. (Appellant's App. 24.) 

On April 24, 1939, the United States of America filed 
notice of appeal from said judgment entered January 24, 
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1939. Such judgment was amended June 6, 1939, the 
United States objecting and excepting. (Appellant’s App. 
26.) 

The judgment of January 24, 1939, is final, no appeal 
therefrom having been prosecuted, and the time therefor 
having expired. It is not denied by appellee that title to 
said tracts is satisfactory, and since January 24, 1939, has 
been and is now vested in fee simple in the United States 
of America. 

Although demand has been made, no payment of said 
judgment, nor of any part thereof, has been made. (Appel¬ 
lant’s App. 27, 28, 33.) An appropriation for payment has 
heretofore been made and was and now is available to pay 
for said lands (Appellant’s App. 10, this brief 5, 6). 

In view of that situation, appellant on May 2, 1941, in¬ 
stituted the instant cause, in the District Court of the United 
States for the District of Columbia, for mandatory in¬ 
junction against appellees Wickard and Morgenthau, 
respectively, as Secretary of Agriculture, and as Secretary 
of the Treasury, and also against Robert H. Jackson as 
Attorney General, to require them, or each of them, to take 
appropriate ministerial steps to have said judgment of $8,- 
430.00, with interest thereon at six per cent from August 26, 
1937, paid in full. (Appellant's App. 2-8.) 

Under F. R. C. P. 12(a), said defendants had sixty 
days from May 2, 1941, to answer, or plead. On the fifty- 
ninth day, namely, July 2, 1941, defendants filed, not their 
Answer, but Motion to Dismiss (Appellant's) Complaint, 
on the ground that it failed to state a claim upon which re¬ 
lief could be granted. Appellant promptly filed his Opposi¬ 
tion, but due to the fact that said defendants had waited 
until the outset of the summer vacation period to file their 
motion, the same could not be heard until October 7, 1941. 
Thereafter, and on November 3, 1941, the District Court 
(Mr. Justice Bailey) entered judgment dismissing appel¬ 
lant’s Complaint as to Robert H. Jackson, Attorney Gen¬ 
eral, but overruling said motion as to appellees Wickard 
and Morgenthau, the Justice observing in his Memorandum 
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that the Complaint shows a failure by said appellees “to 
perform ministerial acts.” (Appellant’s App. 29-31.) 

November 27, 1941, appellees filed their respective 
Answers, that of appellee Wickard containing a cross-claim 
(Appellant’s App. 32-40), to which appellant filed Answer, 
Januarv 19, 1942. (Appellant’s App. 41-44.) 

July 26, 1942, the United States of America moved to 
intervene herein, appellant opposing. However, upon hear¬ 
ing, October 14, 1942, said motion was granted, the Court 
simultaneously advancing the cause for early trial in view 
of the delays which had already occurred. Thereupon, 
Complaint in intervention was filed by the United States of 
America, Appellant's Answer thereto being filed October 20, 
1942. 

Pre-trial occurred November 4, 1942. Thereafter, trial 
on the merits took place, and on December 9, 1942, the Dis¬ 
trict Court filed Findings and Conclusions, and also entered 
Judgment dismissing both the Complaint in intervention 
and the petition for mandatorv injunction. (Appellant’s 
App. 44-48.) 

STATUTES INVOLVED 

Third Supplemental National Defense Appropriation 
Act, 1942, Public Law 353, 77th Congress, 1st Session, 
Chapter 591. Approved December 17, 1941. Section 501, 
sub-sections (a) and (b):— 

‘‘Sec. 501. (a) The Secretary of the Treasury is 

hereby authorized and directed to pay out of funds 
made available in subsection (b) of this section such 
claims as are certified to him by the Comptroller Gen¬ 
eral of the L’nited States which were otherwise properly 
payable under the provisions of the following Acts: 
Emergency Relief Appropriation Act of 1935 (49 Stat. 
115); the Emergency Relief Appropriation Act of 1936 
(49 Stat. 1608), as amended by title I of the First Defi¬ 
ciency Appropriation Act, fiscal year 1937 (50 Stat. 
10); the Emergency Relief Appropriation Act of 1937 
(50 Stat. 352), as amended by the Act of March 2, 1938 
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(52 Stat. 83); and the Emergency Relief Appropria¬ 
tion Act of 1938 (52 Stat. 809), as amended by the joint 
resolutions of February 4, 1939 (53 Stat. 507), and 
April 13, 1939 (53 Stat. 578). 

(b) The sum of $1,500,000 of the unexpended 
balances which have been carried to surplus fund under 
the provisions of the Act of June 20, 1874, as amended 
(U. S. C., title 31, sec. 713), together with obligated 
balances not yet carried to surplus as of June 30, 1941, 
of the funds appropriated under the provisions of the 
Acts cited in subsection (a), which have lapsed and are 
no longer available for expenditure is hereby reappro¬ 
priated and shall be established under an appropriation 
entitled ‘Emergency relief liquidation fund' which shall 
constitute one fund and remain available until expended 
only for the payment of the claims referred to in subsec¬ 
tion (a): PROVIDED, That any sums received sub¬ 
sequent to the effective date of this section by any agency 
of the United States representing repayments or recov¬ 
eries of funds disbursed out of amounts allocated or 
made available pursuant to any of the provisions of law 
referred to in subsection (a) and which have lapsed for 
expenditure purposes, shall forthwith be covered into 
the general fund of the Treasury under appropriate 
non-revenue symbols and titles, except those repayments 
and recoveries which the Congress has specifically 
authorized to be deposited to trust funds and revolving 
funds/’ 

U. S. C. TITLE 16, SECTION 517-a:— 

“517-a. In condemnation proceedings, heretofore 
or hereafter prosecuted, for the acquisition of lands 
under sections 513-519 and 521 of this title, in which a 
decree is entered vesting title thereto in the United States 
upon payment of the award into the registry of the court, 
the Secretary of Agriculture is authorized to make such 
payment when advised by the Attorney General that 
the proceedings and the decree are regular. March 1, 
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1911, c. 186, Sec. 8, 36 Stat. 962; Dec. 11, 1926, c. 5, 

44 Stat. 919.” 

STATEMENT OF POINTS 

1. The District Court erred in concluding as a matter 
of law that it is without authority to issue injunction as 
requested, requiring the appellees Henry Morgenthau, Jr., 
and Claude R. Wickard, respectively as Secretary of the 
Treasury and as Secretary of Agriculture, to take proper 
steps, and to have appropriate advices and orders issued, 
for the purpose, and with the effect and result, of having 
said judgment for appellant, entered January 24, 1939, paid 
in full, namely, in the principal amount of $S,430.00 plus 
interest thereupon at six per cent from August 26, 1937, # 
such steps to include, if necessary, the certification of said 
judgment to the Congress, or to the Comptroller General 
of the United States, for payment, or its scheduling for 
payment. 

2. The District Court erred in denying said relief, and 
in dismissing appellant's petition for mandatory injunction, 
for that reason. 

SUMMARY OF ARGUMENT 

1 . 

The United States of America having causel appellant's 
lands to be condemned, and title thereto divested out of ap¬ 
pellant and into the United States; and the Court, in its 
judgment divesting said title as aforesaid, having adjudged 
that appellant have and recover of the United States the 
amount of $8,430.00, with interest from August 26, 1937. 
the judgment should be paid in full, without further delay. 

? 

w ■ 

The acts requested of appellees are purely ministerial 
and the District Court had authority to issue the mandatory 
injunction as prayed for. 
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3 . 

Under the facts in this case, appellant is entitled to 
mandatory relief. 


4. 

Funds have been duly appropriated by Congress and 
are available to pay the judgment. 

ARGUMENT 

A. 

THE DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA HAS 

GENERAL JURISDICTION IN LAW AND 

EQUITY. 

Specific authority is given to the District Court by 
District of Columbia Code, 1940, Title 11, Sections 301, 
306. It possesses the same powers, and exercises the same 
jurisdiction, as do the other District Courts of the United 
States, and it is a Constitutional Court of the United States. 
O’Donoghue v. United States , 289 U. S. 516, 77 L. ed. 
1356. It may issue writs of injunction, prohibitory and 
mandatory. District of Columbia Code, 1940, Title 11, 
315. The power of the District Court to issue a writ of 
mandamus, directing a public officer to do a ministerial act, 
resulted from the third Section of the Act of 1801 (2 Stat. 
103, Ch. 15). Kendall v. United States, ex rel. Stokes, 
37 U. S. 524, 9 L. ed 1181, 12 Pet. 524. 

Writs of Mandamus may be issued by the Circuit Court 
of Appeals. National Bondholders Corp. v. McClintic, 
(C. C. A. 4), 99 F. 2d 595; Armour and Co. v. Kloeb 
(C. C. A. 6), 109 F. 2d 72. 

'In the old, but celebrated, case of Marbury v. Madison, 
1 Cranch 137, 2 L. ed. 60, it was generally held that a writ 
of mandamus could issue against heads of departments to 
compel the performance of ministerial acts. 
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In Roberts, Treasurer of the United States v. U. S., ex 
rel. Valentine, 176 U. S. 221, 44 L. ed. 443, it was held that 
the duty of the Treasurer to pay interest on audit certificates 
under Act of Congress of August 13, 1894, was plain, im¬ 
perative, and entirely ministerial, and therefore could be 
enforced by mandamus, although it required, in some 
degree, a construction of a statute by the officer. 

See also U. S., ex rel. Emily E. Parish, Executrix, v. 
MacVeagh, Secretary of the Treasury, 214 U. S. 124, 53 L. 
ed. 936; Smith v. Jackson, 246 U. S. 38S, 62 L. ed. 7SS. 

Mandamus lies to compel performance by a public of¬ 
ficer of a duty made ministerial by the provisions of a 
statute, although the language of the statute requires in 
some degree a construction of it. Work, Secretary of the 
Interior v. United States, ex rel. McAlester-Edwards Coal 
Company, 262 U. S..200, 67 L. ed. 949. 

Mandamus will lie to compel the Secretary of the In¬ 
terior to perform the purely ministerial duty to see that 
a patent is duly executed and delivered to an enrolled mem¬ 
ber of the Choctaw Nation, entitled to share in the allot¬ 
ment of tribal lands. Ballinger, Secretary of the Interior v. 
U. S., ex rel. Frost, 216 U. S. 240, 54 L. ed. 464. 

Mandamus will lie to compel the Secretary of the In¬ 
terior to dispose of an application for a patent for a mining 
claim on its merits, where his refusal to do so is based on a 
misinterpretation of the Statute. Wilbur, Secretary of the 
Interior v. U. S., ex rel. Krushnic, 280 U. S. 306, 74 L. ed. 
445. 

In Federal Court, a mandamus can be granted in aid of 
an existing judgment. Chickamine v. Carpenter, 106 U. S. 
663, 27 L. ed. 307. 

Mandamus may issue against the Secretary of the In¬ 
terior where he attempts, without authority of law, to annul 
his predecessor’s action approving location of a railroad’s 
right of way over public lands. Noble v. Union River 
Logging R. Co., 147 U. S. 165, 37 L. ed. 123. 

Mandamus will lie agreeable to the principles and 
usages of law, to compel the performance of a ministerial 
act by an executive officer of the United States, necessary to 
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the completion of an individual right, arising under the 
laws of the United States. Kendall v. U. S., ex rel. Stokes, 
supra. 

To same effect see following cases decided in this Court: 

This Court held in McCarl v. Halstead, 45 F. 2d 665, 
59 App. I). C. 395, that mandamus would lie to compel the 
Comptroller General to pay claim based on a duly cer¬ 
tified award, where the refusal to pay was based on an un¬ 
founded claim of a set-off. 

The object of mandamus is to enforce a duty which the 
law requires respondent to perform. Hazen v. Hardee . 78 
Fed. 2nd 230. 64 App. D. C. 346. Mandamus is awarded 
in the exercise of sound judicial discretion to compel the 
performance of a duty which ought to be performed. V. S.. 
ex rel. June v. Hines. 61 F. 2d 676, 61 App. D. C. 26S. A 
purely ministerial duty may be commanded by mandamus. 
Hines x.V. S., ex rel. Marsh, 105 F. 2d 85, 70 App. D. C. 
206. 

The Court can compel an officer to perform a plain min¬ 
isterial duty. Haskins Bros, and Co. v. Morgenthau. 85 
F. 2d 677, 66 App. D.. C. 178, certiorari denied, 299 U. S. 
588, 81 L. ed. 433. Mandamus is the orthodox remedy 
to compel performance of ministerial duty. Ballou v. 
Kemp. 92 F. 2d 556, 68 App. I). C. 7. Mandamus is the 
proper remedy for compelling the Secretary of War to per¬ 
form the wholly ministerial duty of issuing adjusted com¬ 
pensation certificates. l.o'VL'ry v. Woodring. 101 F. 2d 673, 
69 App. 1). C. 348, certiorari denied, 306 U. S. 654, S3 L. 
ed. 1052. Since the Secretary of the Treasury had power 
to exercise his discretion concerning merits of petition for 
remission or mitigation of customs exaction in the nature 
of a penalty, his refusal to consider the merits constituted 
a failure to exercise that discretion, and the District Court 
had power to direct that he consider the merits. Contonificio 
Bustese, S. A. v. Morgenthau, 121 Fed. 2d 884, 74 App. 
D. C. 13. 

B. 

IX CASES OF THIS KIND THE COURT WILL EX¬ 
ERCISE ITS AUTHORITY. 
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Mandatory Injunction will issue where there is a right 
to demand, and a corresponding duty to perform, the act 
required. United States v. Basic Products Co., 260 Fed 
472. 

Mandamus is not awarded as a right, but in the exercise 
of the discretion of the Court, it will direct the issuance if 
plaintiff has a legal right to the performance of the act. If 
his right is substantial and complete, and one in which the 
law imposes the clear ministerial duty on the defendants to 
comply with it. 

United States v. Deming, 19 Fed. 2d 697, 

57 App. D. C. 223. 

Cert. Den. 275 U. S. 531, 72 L. ed. 410. 

Duncan Tou'nsite v. Lane , 245 U. S. 309, 

62 L. ed. 309. 

United States v. Lane, 249 U. S. 367, 

63 L. ed. 650. 

4 

In Wilbur v. United States, ex rel. Krushnig, 2S0 U. S. 
306, 74 L. ed. 445 (450). The Court said: 

“While the decisions of this Court exhibit a re¬ 
luctance to direct a writ of mandamus against an execu¬ 
tive officer, they recognize the duty to do so by settled 
principles of law in some cases. ,? 

See Ballinger v. United States, 216 U. S. 240, 54 L. ed. 
464. 

The acts here are entirely ministerial, and the rights of 
the plaintiff have been established by an unappealed judg¬ 
ment in an action prosecuted by the United:' States of 
America against appellant. 


C. 

FUNDS FOR PAYING THE JUDGMENT ARE 
AVAILABLE. 
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The District Court (Mr. Justice O’Donoghue) con¬ 
cluded in this cause in part as follows: 

“The judgment entered January 24, 1939, in the 
District Court of the United States for the Western Dis¬ 
trict of North Carolina, is a valid, binding, and final 
judgment.'’ (Appellant’s Appendix 47.) 

“Payment for said 1405.5 acres, condemned, was 
charged to the appropriation made available by the 
Emergency Relief Act of 1935, 49 Stat. 115, approved 
April S, 1935; and by the ‘Third Supplemental Na¬ 
tional Defense Appropriation Act, 1942,’ $1,500,000 of 
the unexpended balances of funds appropriated under 
the provisions of the Act of April 8, 1935, above, was 
re-appropriated and made available until expended for 
the payment of claims arising under the provisions of 
said Act and of other Acts therein designated.” 

The acts required to be performed by appellees are 
purely ministerial—either payment in full of said judgment 
by appellee Wickard, as Secretary of Agriculture, out of 
said funds now standing as re-appropriated, under the gen¬ 
eral authority conferred upon him, United States Code, 
Title 16, Sections 513-521, or the certification of said judg¬ 
ment by appellee Wickard as Secretary of Agriculture, or 
by appellee Morgenthau, as Secretary of the Treasury, to 
the U. S. Comptroller General, for settlement and payment 
in full, or its certification to, or scheduling with, Congress 
for the same purpose. 

It will be recalled that in declining to dismiss appel¬ 
lant's Complaint as to these appellees, the District Court 
(Mr. Justice Bailey) observed that such Complaint (its es¬ 
sential allegations have been admitted) shows a failure by 
these appellees “to perform ministerial acts.” (Appellant’s 
App. 29.) 

The result of such failure has been that the United 
States Government now has, and for several years last past 
has had, not only appellant’s land, but, in effect, also his 
money, a situation aggravated by the fact that appellant, a 
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farmer, is now approaching eighty years of age, and is no 
longer able to earn a livelihood. 

CONCLUSION 

In consideration of the foregoing it is urged that a. 
Mandatory Injunction issue out of this Court, or out of the 
District Court of the District of Columbia under this Court’s 
directions, requiring the appellees Claude R. Wickard, as 
Secretary of Agriculture, and Henry Morgenthau, Jr., as 
Secretary of the Treasury, or either of them, to pay said 
judgment in full out of the funds now standing as re-appro- 
priated under the general authority conferred under U. S. 
Code, Title 16, Sections 513-521, and especially under Sec¬ 
tion 517-a; or in the alternative that a Mandatory Injunc¬ 
tion issue requiring appellees to pay said judgment in full 
out of the funds made available under Section 501 of the 
Third Supplemental National Defense Appropriation Act 
of 1942. (This Brief, pages 5, 6, supra); or in the further 
alternative, that a mandatory injunction issue requiring 
appellees to certify said judgment of the United States Dis¬ 
trict Court for the Western District of North Carolina, 
entered January 24, 1939, (Appellant’s Appendix page 19) 
to the Comptroller General of the United States, so that the 
latter may take appropriate action for the payment of the 
same. 

Respectfully submitted, 

John Wattawa, 

1317 F St., N. W., 

Washington, D. C. 

G. Lyle Jones, 

Asheville, N. C. 

Attorneys for Appellant. 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 

CIVIL ACTION NO. 11221 

PETITION FOR MANDATORY INJUNCTION 

FILED MAY 2, 1941 

C. F. MOODY, 

Franklin. Macon County, North Carolina 
Petitioner, 


v. 

ROBERT H. JACKSON, 

Attorney General of the United States, 

C/o Department of Justice, 

Constitution Avenue, between 9th and 
10th Streets, N.W., 

Washington, D. C. 

CLAUDE R. WICKARD, 

Secretary of Agriculture of the United 
States, and Member National Forest 
Reservation Commission, 

C/o Department of Agriculture, 

The Mall between 12th and 14th Streets, S.W., 
Washington, D. C. 

HENRY MORGENTHAU, JR., 

Secretary of the Treasury of the United States, 
C/o Treasury Department, 

Pennsylvania Avenue and 15th Street, N.W., 
Washington, D. C. 

Respondents. 
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Comes now Petitioner, C. F. Moody, and respectfully 
shows: 

(1) That he is a citizen of the United States, and of 
the State of North Carolina, and resides in Macon County, 
in said State; 

(2) That the Respondents are officers of the Govern¬ 
ment of the United States of America, or of agencies there¬ 
of, respondent Robert H. Jackson being Attorney General 
of the United States, respondent Claude R. Wickard being 
Secretary of Agriculture of the United States and member 
of National Forest Reservation Commission, and respondent 
Henry Morgenthau, Jr., being Secretary of the Treasury of 
the United States; and said respondents have their official 
places of business and their residences in the City of Wash¬ 
ington, District of Columbia, and are made respondents 
herein in their official capacities as hereinabove indicated; 

(3) That Petitioner was heretofore the owner of cer¬ 
tain tracts of land (Tract #240; Tract #240-1; Tract 
#240-11; Tract #240-111), all situated in said Macon 
County, North Carolina, and containing 1,405.50 acres in 
the aggregate. 

(4) That on August 21, 1936, the United States of 
America, through the United States Attorney for the 
Western District of North Carolina, acting under the in¬ 
structions of said Attorney General, and at the request of 
said Secretary of Agriculture, instituted proceedings in the 
District Court of the United States for the W’estem District 
of North Carolina, to acquire title, among other tracts, to 
said tracts of land owned by Petitioner, for the United 
States of America, by condemnation under judicial process; 
that copy of Petition filed in said proceedings and of Answer 
thereto of C. F. Moody, Petitioner herein, are hereto at¬ 
tached as Exhibits A and B, respectively. 

(5) That said proceedings were instituted under the 
provisions of Act of Congress, approved August 1, 1S8S 
(25 Stat. 357), and of Act of Congress approved March 1, 
1911 (36 Stat. 961), as amended by Act of Congress ap¬ 
proved June 7, 1924 (43 Stat. 653). 
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(6) That it was represented by said United States At¬ 
torney in his Petition in said proceedings for condemnation 
that the National Forest Reservation Commission had con¬ 
sidered. passed upon and approved the purchase of all tracts 
of land therein described, and that money had been appro¬ 
priated and was available to pay for said tracts of land, and 
that their acquisition was necessary, in the judgment of 
said Secretary of Agriculture, for the regulation of navig¬ 
able streams, said lands being a part of the watersheds of 
said streams. 

(7) That as a result of the prosecution of said con¬ 
demnation proceedings, judgment was entered and filed in 
favor of the United States of America, on March 19, 
1957, for condemnation of all said tracts of land, all parties 
to said action being properly before the Court; that copy of 
said judgment is hereto attached as Exhibit C. 

(8) That thereafter Commissioners were appointed to 
appraise the value of said land, and on April 19, 1937, they 
filed their report that the reasonable market value of said 
property was $4.00 per acre; that copy of said Report is 
hereto attached as Exhibit D. 

(9) That upon the filing of said report. Petitioner 
herein filed exceptions to said report as to said tracts owned 
by him, and he demanded a trial by a jury as to the true 
value of his said tracts of land, copy of said Exceptions and 
Demand being hereto attached as Exhibit E. 

(10) That after the filing of said exceptions, said 
United States of America, through its said Attorney, on 
June 4, 1937, caused a decree to be entered, in said District 
Court of the United States for the Western District of North 
Carolina, confirming the report of said Commissioners ex¬ 
cept as to said tracts owned by Petitioner, the cause being 
held open under said decree for hearing and determination 
by the Court of the issues raised by said exceptions; that 
a copy of said decree is hereto attached as Exhibit F. 

(11) That in conformity with the provisions of said 
decree, the original judgment of condemnation and said 
decree of confirmation were on June 4, 1937, registered in 
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the Office of the Register of Deeds of said Macon County, 
North Carolina. 

. (12) That thereafter the cause came on for trial before 
a jury at the July-August Term, 1937, of said District 
Court of the United States for said Western District of 
North Carolina, at Asheville, in said State, upon the one 
controverted question, namely, the reasonable market value 
of Petitioner's said tracts of land, totalling 1405.50 acres; 
and said jury after hearing and considering evidence intro¬ 
duced by the parties to such proceeding, answered and 
rendered verdict on August 26, 1937, that said reasonable 
market value was six dollars ($6.00) per acre. 

(13) That after the rendition of said verdict and be¬ 
fore judgment was entered the United States of America 
served notice on your Petitioner, C. F. Moody, that it would 
file motion in the cause asking to be permitted to withdraw 
from the condemnation proceeding said tracts of land of 
Petitioner upon which said jury had placed a value of $6.00 
per acre: that said notice and motion entitled “Certificate 
of Abandonment/’ copy of same being hereto attached and 
marked Exhibit G, were duly filed, and your Petitioner filed 
objections on the ground that the United States had volun¬ 
tarily taken title by judgment and decree recorded and 
docketed in said Macon County where said property is lo¬ 
cated, and that by entering upon said property and cutting 
and removing a large quantity of valuable timber and tim¬ 
ber products therefrom, the United States of America had in 
law taken and appropriated said property, and therefore 
could not take a non-suit in said condemnation proceedings; 
that a copv of said objections are attached hereto as Ex¬ 
hibit H. 

At the request of the United States Attorney, the Court re¬ 
served its ruling on this Motion until the United States Cir¬ 
cuit Court of Appeals for the Fourth Circuit had rendered 
its decision in the then pending case of Wachovia Bank and 
Trust Company, Guardian v. United States of America, 98 
Fed. (2) 609; that such decision was handed down August 
26, 1938. 
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(14) That at a hearing on August 30, 193S, before 
said United States District Court for said Western District 
of North Carolina, all of the evidence was to the effect that 
the United States, by and through its Forestry Department, 
had from time to time entered upon said lands, and cut and 
removed and appropriated to its own use large quantities 
of merchantable timber and other timber products, and had 
constructed roads on said property for the purpose of re¬ 
moving same. 

(15) That thereafter, on December 3, 1938, the United 
States of America, through its said Attorney filed Motion in 
said Court for permission to withdraw its said motion for 
non-suit as to said 1405.50 acres of Petitioner, and moved 
for rendition to it of judgment for title to said property upon 
payment of $4.00 per acre; that a copy of said Motion is 
hereto attached as Exhibit I. 

(16) That said Court thereafter found (January 23, 
1989 ) that said property of Petitioner in contemplation of 
law had been taken and appropriated by the United States, 
and that Petitioner was entitled to recover the sum thereto¬ 
fore fixed by said jury, namely $6.00 per acre for said 
1405.50 acres; and said Court of January 23. 1939, ad¬ 
judged that said Motion filed December 3, 193$, by the 
United States for permission to withdraw its said Motion 
for non-suit, be allowed, and it adjudged further that the 
United States Government was the owner in fee simple, and 
entitled to immediate possession of said 1405.50 acres, be¬ 
ing said Tracts Nos. 240, 240-1, 240-11, and 240-III; and 
it adjudged further that Petitioner have and recover of the 
United States of America the sum of $8,430, together with 
interest thereon at 6 per cent from August 26, 1987, date of 
the verdict of the jury fixing the value of said land at $6.00 
per acre, said judgment being filed January 24, 1939, and 
copy thereof being attached hereto as Exhibit J. 

(17) That on April 24, 1939, the United States filed 
notice of appeal from said judgment filed January 24, 1939, 
which on June 6, 1939, was amended; that copy of said 
amendment is hereto attached as Exhibit K. 
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(18) That on February 26, 1940, order was entered 
dismissing said appeal, copy of said Order being hereto 
attached as Exhibit L. 

(19) That there has been no payment of said judgment 
against the United States of America, entered January 24, 
1939, although demand for the same has been made of said 
Attorney General, and of said Secretary of the Treasury, 
and of said Secretary of Agriculture, copy of demand upon 
the latter being attached hereto as Exhibit M, and although 
said judgment has not been appealed from, and the time for 
appealing therefrom has expired; and although an appro¬ 
priation of the money for the payment thereof was made and 
allotted to the Department of Agriculture of the United 
States of America, of which said Secretary of Agriculture 
is the official and administrative head. 

(20) That Petitioner is advised and believes, and there¬ 
fore avers, that any further effort to procure voluntary ac¬ 
tion on the part of said Respondents is futile. 

(21) That title to said tracts of land which are the sub¬ 
ject of this Petition, is satisfactory, and is vested in the 
United States of America under said judgment filed Janu¬ 
ary 24, 1939; 

(22) That the acts required to be performed hereunder 
by said Respondents are purely ministerial in character. 

(23) That Petitioner is wholly without remedy in the 
premises unless mandatory relief as hereinafter requested 
is granted. 

WHEREFORE, the premises considered. Petitioner 
prays: 

(a) That process of this Court issue, for service upon 
each of said Respondents, requiring them, and each of them, 
to make Answer to this Petition within twentv davs from 
the time that each is served with such process. 

(b) That an injunction issue out of this Court, com¬ 
manding said Respondents, and each of them, forthwith to 
take proper steps, and to have appropriate advices and 
orders issued, for the purpose, and with the effect and re¬ 
sult of having said judgment entered January 24, 1939, 
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paid in full, namely in the principal sum of $8,430.00 plus 
interest thereupon at 6 per cent per annum from August 26, 
1937. 

(c) That, if deemed necessary to achieve above effect 
and result, said injunction, in particular, command the 
Respondent Attorney General to advise the Respondent 
the Secretary of Agriculture, whether in his opinion the pro¬ 
ceedings in the said District Court of the United States for 
the Western District of North Carolina, and said decree and 
judgment rendered therein, are regular, and whether title 
to said tracts of land is satisfactory and is vested in the 
United States of America; and further command that upon 
receipt of said advices, said Secretary of Agriculture shall 
make payment as hereinabove requested. 

(d) That, if deemed necessary to achieve above result 

and effect, said injunction, in particular, further command 

the Respondent Attorney General to transmit a certified 

copy of said decree and judgment to said Secretary of the 

Treasury; and further command that upon receipt of the 

same, said Secretarv of the Treasurv shall schedule said 
* * * 

decree and judgment, and submit the same to Congress for 
payment. 

(e) That the Court grant such other and further relief 
as may be meet and proper, and as justice may require. 

C. F. Moody, 

Petitioner. 

John Walsh, 

John Watt aw a, 

1317 F Street, N.W., 

Washington, D. C., 

Attorneys for Petitioner. 


G. L. Jones, 

Legal Building, 

Asheville, North Carolina, 
Of Counsel. 
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MACON COUNTY, 

STATE OF NORTH CAROLINA, ss. 

C. F. Moody, being first duly sworn, upon oath declares 
that he is the Petitioner in the foregoing Petition by him 
subscribed; that he has read said Petition and is familiar 
with its contents, and that the statements therein are true 
to he best of his information, knowledge and belief. 

C. F. Moody. 

Subscribed and sworn to before me this 3rd day of 
April, 1941. 

(Seal) 

Rachel Slagle, 

Notary Public in and for said 
Macon County, State of North Carolina. 

My commission expires March 9, 1942. 

EXHIBIT A 

UNITED STATES OF AMERICA 
IN THE DISTRICT COURT OF THE 
UNITED STATES 
FOR THE 

WESTERN DISTRICT OF NORTH CAROLINA 

UNITED STATES OF AMERICA, 

v. 

1,705.50 ACRES OF LAND IN MACON COUNTY, 
NORTH CAROLINA, C. F. MOODY, ET AL. 

NO. 3S4 AT LAW 
PETITION 

To the Honorable E. Y. Webb, Judge of the District 
Court for the Western District of North Carolina: 

This petition is brought by Marcus Erwin, United States 
Attorney for the said Western District of North Carolina, 
acting under the instructions of the Attorney General and 
at the request of the Secretary of Agriculture, respectfully 
shows as follows: 
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I. 

This petition is filed under the provisions of the follow¬ 
ing Acts of Congress: 

9 Act approved August 1, 1888 (25 Stat. 357); 

Act approved March 1, 1911 (36 Stat. 961), 
as amended by 

Act approved June 7, 1924 (43 Stat. 653). 

II. 

That the National Forest Reservation Commission has 
been duly appointed, has considered, passed upon and ap¬ 
proved the purchase of the lands hereinafter described; 
that the Secretary of Agriculture and the Director of the 
Geological Survey have also examined, located and recom¬ 
mended for purchase said lands; and that the acquisition 
of the same is necessary, in the judgment of the Secretary of 
Agriculture, to the regulation of navigable streams, the 
watersheds of which the lands are a part, and for the pur¬ 
poses of the Act of March 1, 1911, as amended by Act ap¬ 
proved June 7, 1924. 

III. 

That the Legislature of North Carolina, by Act ap¬ 
proved January 18, 1901, Chapter 17 of the Public Laws 
of the State of North Carolina, Session 1901, has consented 
to the acquisition of said lands for such purposes by the 
United States. 

IV. 

That in the opinion of the Secretary of Agriculture, it is 
necessary and advantageous to the Government to acquire 
title to said lands for the United States by condemnation 
under judicial process, and the money has been appropri- 
20 ated and is available to pay for said lands. 

V. 

That the lands which it is necessary’ for the United 
States to acquire by condemnation and this proceeding, for 
the purposes herein set out, consist of 1,705.50 acres, more 


11 


or less, situated in Macon County, North Carolina, and 
comprise the following tracts: 


Tract #240 
Tract #240-1 
Tract #240-11 
Tract #240-111 


C. F. MOODY 

1,383.00 


5.00 

7.60 

9.90 


All situated in Macon County, 

North Carolina, and according 

to survey containing 1,405.50 Acres 


COGBURN & DALTON 

Tract #9S1 

Situated in Macon County, 

North Carolina, and according 

to survey containing 124.00 Acres 


WEAVER & GIBSON 
Tract #1044 155.00 

Tract #1044-1 21.00 


Situated in Macon County, 

North Carolina, and according 

to survey containing 176.00 Acres 


Total 1,705.50 Acres 


The above tracts of land are more particularly described 
in the descriptions of the boundaries marked Exhibits “A” 
to “A-2”, inclusive, and upon maps or plats marked Ex¬ 
hibits “B” to “B-2”, inclusive, both hereto attached and 
made parts of this petition, with leave to refer to same as 
often as may be necessary, the maps or plats not to be 
copied in the issuance of process. 


VI. 

That the apparent and presumptive owners of the above 
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mentioned tracts of land executed and delivered options to 
convey said lands to the United States at the prices stated 
therein. 


VII. 

That the United States of America, for the purpose of 
purchasing said lands, pursuant to the above mentioned 
options, has caused the same to be surveyed and has had 
abstracts of title made thereto, which titles, after examina¬ 
tion, have been found unsatisfactory to the Attorney Gen¬ 
eral of he United States, in that they are doubtful, defective, 
and incomplete and there may be certain persons who may 
have interests therein whose names and addresses are un¬ 
known, and the extent of whose interests cannot by due 
diligence be ascertained; and, as a result, it is not possible 
for the petitioner to acquire said lands by regular deeds of 
convevance, for which reasons it is necessary* in order that 
petitioner may acquire safe titles thereto that same be con¬ 
demned for the uses and purposes of the petitioner in this 
Court. 

VIII. 

The public land records of Macon County, North Caro¬ 
lina, and other information acquired by your petitioner 
indicate that the following named persons, firms and cor¬ 
porations may have or claim to have some right, title or 
interest in and to the above described lands which should 
be divested out of them and be vested in your petitioner, 
to wit: 

C. F. Moody Tracts *240, I, II, III 
in Macon County, North Carolina, 

, containing 1,405.50 acres. 

X X X X X 

In addition to all of the parties above named, there may 
be other persons who may own some part of, or have some 
interest in some part of, or lien or encumbrance on or against 
said lands, or claiming or holding some right, title, or in¬ 
terest therein, whose names are unknown, and petitioner 
avers that reasonable diligence has been used to ascertain 
the same without success, and all persons, firms or corpora- 
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tions, know’ll or unknown, having any right, title, interest, 
demand, lien, encumbrance or claim of any kind or char¬ 
acter whatsoever are made parties defendant to this pro¬ 
ceeding. 

WHEREOF, your petitioner prays that this Honorable 
Court will take jurisdiction of this cause, and will make and 
have entered all such orders, judgments and decrees as may 
be necessary to bring all of the known owners of said lands 
before this Court, and to make all unknown persons having 
any interest therein parties defendant hereto, and will ap¬ 
point commissioners to appraise and fix the value of said 
lands and the amount of compensation which the owners 
thereof are entitled to for its appropriation, and all such 
other and further orders, judgments and decrees as may be 
necessary to divest each and every interest and estate in 
said lands out of all other persons and vest the entire and 
unincumbered fee thereof in the United States of America 
upon payment into the Registry of the Court of a just com¬ 
pensation therefor, subject, however, to the easement in all 
public roads and highways now located upon said lands. 

Petitioner further prays that the property described in 
the petition may be condemned for the uses and purposes 
set forth in said petition. 

(Signed) Marcus Erwin, 

United States Attorney. 

STATE OF NORTH CAROLINA, 

COUNTY OF BUNCOMBE. 

MARCUS ERWIN, United States Attorney for the 
Western District of the State of North Carolina, being duly 
sworn avers: That those facts stated as of his own knowl¬ 
edge are true, and those stated on information and belief, 
he verily believes to be true; and affiant further states that 
diligent search and inquiry has been made by the petitioner 
to ascertain the names, places of residence, legal disability 
and interest of the owners and mortgagees of the property, 
and that those as ascetained are set forth in the petition. 

(Signed) Marcus Erwin, 

United States Attorney. 

0 
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Subscribed to and sworn to before me this 21st day of 
17 August, 1936. 

(Signed) E. Nihlean, N. P. 

My com. ex. 7-29-37. 

(Notarial Seal) 

EXHIBIT B 

UNITED STATES OF AMERICA 
IN THE DISTRICT COURT OF THE 
UNITED STATES 
FOR THE 

WESTERN DISTRICT OF NORTH CAROLINA 

UNITED STATES OF AMERICA, 

v. 

1405.50 ACRES OF LAND IN MACON COUNTY, 
NORTH CAROLINA, C. F. MOODY, ET AL. 

i ANSWER OF C. F. MOODY 

The defendant, answering the Petition of the United 
States of America, for his answer, says: 

6 . 

In answer to paragraph six this defendant says that he 
is the owner of the 1,405.50 acres referred to in the petition 
and especially mentioned in paragraph five of the com¬ 
plaint, with the exception of an outstanding mineral in¬ 
terest in a small portion of said land; this defendant further 
admits that he executed an option, which said option speaks 
for itself for all of its terms and conditions; this defendant 
says that said option has expired prior to the institution of 
this proceeding, and for that reason was of no force and 
effect. 

7. 

In answer to paragraph seven this defendant says that 
he is the owner of the 1,405.50 acres referred to in the peti¬ 
tion, with the exception of an outstanding mineral interest 
in a small portion of said land, and that no one else has any 
lawful claim or right to claim title to same. 
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8 . 

I answer to paragraph eight this defendant says that, 
with the exception of the small mineral interest outstand¬ 
ing as above set out, he and no one else has any right or 
interest therein. 

AND FOR ANOTHER .ANSWER AND DEFENSE, 
AND BY WAY OF COUNTER-CLAIM, THIS DE¬ 
FENDANT SAYS: 


1 . 

That after the execution of the option referred to, which 
was dated December 7, 1934, and before the institution of 
this proceeding, the petitioner, the United States Govern¬ 
ment, by and through its lawful agents and representatives 
entered upon the 1,405.50 acres above referred to and cut 
and removed considerable timber, acid wood, and other 
wood products, did girdle and destroy valuable merchant¬ 
able timber, thereby injuring and damaging this defendant 
int the amount of One Thousand ($1,000.00) Dollars; 

WHEREFORE, this defendant prays: 

1. That if the petitioner, the United States Govern¬ 
ment acquires said property under condemnation and ob¬ 
tains title thereto, that this defendant be awarded a sum 
representing the full value of said property. 

2. That if the Government does not acquire said, 
property and obtain title thereto as it has undertaken in 
this condemnation proceeding, that the damage sustained 
by this defendant, by reason of the removal of timber and 
other wood products, and the girdling and destruction of 
other valuable merchantable timber, be ascertained and this 
defendant be-awarded judgment for said amount, together 
with the costs of this proceeding. 

Jones & Jones, 

Jones & Ward, 

Attorneys for the Defendant. 
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STATE OF NORTH CAROLINA, 

COUNTY OF MACON. 

C. F. MOODY, being duly sworn, says: 

That he has read the foregoing answer and knows the 
contents thereof; that same is true of his own knowledge 
except as to matters therein stated upon information and 
belief, and as to those he believes it to be true. 

C. F. Moody, 

Defendant. 

Sworn to and subscribed before me this 26th day of 
April, 1937. 

H. W. Cabe, Notary Public. 

My commission expires: 1-19-39. 

EXHIBIT D 

REPORT OF COMMISSIONERS 

We, S. J. Murray, B. B. Lenoir and Chas. A. Rogers, 
Commissioners appointed by the Court to assess the 
damages and to ascertain and determine the compensation 
which ought justly to be paid by the petitioner in this pro¬ 
ceeding to the parties owning or interested in the real estate 
described in the petition filed herein, and also in the judg¬ 
ment of the Court, rendered herein, do hereby certify that 
we assembled and met at Franklin, N. C., on the 7th day of 
April, 1937, and having first been duly sworn, we visited 
the premises and tracts of land described in said petition 
and judgment, and after taking into full consideration all 
of the facts, circumstances and surroundings pertaining to 
the reasonable market value on the date of the filing of the 
petition herein, to wit: August 21, 1936, of the tracts of 
land and premises, we estimate, appraise and do assess the 
damages for taking and have ascertained and determined 
the compensation which ought justly to be made to the 
party, or parties, owning or interested in said lands for the 
taking and condemnation thereof as follows: 
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1. Tracts 240, 240-1, 240-11, 240-III, C. F. Moody, 
containing 1,405.50 acres in Macon County, N. C., 
appraised at $4.00 per acre; 

Total award for whole tract $5,622.00. 

2. Tract 9S1 Cobum &: Dalton, containing 124.00 
acres in Macon County, N. C., 

appraised at $4.75 per acre; 

Total award for whole tract $489.00. 

3. Tracts 1044 and 1044-1, Weaver Gibson, containing 
176.00 acres in Macon County, N. C., 
appraised at $3.25 per acre; 

Total award for whole tract $572.00. 

Described and set out in Exhibit “A” to “A-2”, inclu¬ 
sive, and upon maps or plats, marked Exhibits “B” to 
“B-2”, inclusive, attached to the petition, and we do further 
estimate that no special benefit will be received by the 
owners from the condemnation of said land to the use of the 
United States. 

Given under our hands, the 17th day of April, 1937. 

S. J. Murray, 

B. B. Lexoir, 

Chas. A. Rogers. 


EXHIBIT E 

EXCEPTIONS TO REPORT OF COMMISSIONERS 
AND DEMAND FOR JURY TRIAL 
Now comes C. F. MOODY, one of the respondents in 
the above entitled action and respectfully shows to the 
Court: 

1 . 

That by order dated the . day of April, 1937, 

signed by His Honor, E. Y. Webb, United States District 
Judge, S. J. Murray, D. B. Lenoir and Charles A. Rogers 
were named and appointed Commissioners of the Court for 
the purpose of appraising and assessing the value of the 
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lands sought to be condemned in this action, which lands 
are described in the petition filed by United States of 
America in this cause; that pursuant to said order appoint¬ 
ing said commissioners, the said named commissioners did, 
on the 17th day of April, 1937, report to this Honorable 
Court that they had valued the lands belonging to your 
respondent and assessed the amount to be paid by United 
States of America to your respondent, C. F. Moody, in the 
sum of Five Thousand six hundred twenty two ($5,622.00) 
Dollars, as will be shown by reference to the report of said 
commissioners. 

2 . 

Your respondent, C. F. Moody, owner of the lands 
sought to be condemned respectfully objects and excepts 
to the report of said Commissioners as made and filed with 
this Honorable Court for that the price attempted to be 
fixed and placed on said lands by said Commissioners, is 
grossly inadequate and said amount does not compensate 
your respondent for the lands sought to be taken in this 
cause; that due to the fact that the price attempted to be 
placed on said lands by said Commissioners is so grossly 
inadequate that it does not compensate your respondent, 
said report should be set aside by this Honorable Court and 
other Commissioners named and appointed to view the 
premises and assess the value which ought to be paid by 
United States of America to your respondent, as the value 
of said lands. 

o. 

In the event that this Honorable Court should refuse 
to set aside the report of said Commissioners attempting to 
assess and place a value on said lands to be paid to your 
respondent and should enter an order confirming said re¬ 
port, then your respondent avers and says that he is entitled 
to have a jury trial as provided by law, before whom he 
may offer evidence of the value of said lands in order that 
he may receive just compensation for the lands sought to be 
condemned. 

WHEREFORE, your respondent, owner of said lands 
sought to be condemned, prays the Court: 
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1. That an order be made and entered by this Honor¬ 
able Court setting aside the report of Commissioners here¬ 
tofore named and appointed in this cause, and that new 
Commissioners be appointed for the purpose of assessing 
the price to be paid your respondent for the lands sought 
to be condemned. 

2. In the event that the Court should approve and 
adopt the report of said Commissioners and confirm the 
amount to be paid by United States of America to your 
respondent, then your respondent demands a Jury trial in 
this Court, in order that he may receive just compensation 
for the lands sought to be condemned. 

This May 6, A.D., 1937. 

Jones & Jones, 

Jones & Ward, 

Attorneys for Respondent, C. F. Moody. 

Service of the above Exceptions to Report of Commis¬ 
sioners and Demand for a Jury Trial, is hereby accepted 
and receipt of copy of same is hereby acknowledged. This 
May 6, 1937. . 

Marcus Erwin, 

United States District Attorney. 

EXHIBIT J 

IN THE DISTRICT COURT OF THE 
UNITED STATES OF AMERICA 
FOR THE WESTERN DISTRICT OF 
NORTH CAROLINA 

Asheville Division 
At Law No. 384 

FILED 

JANUARY 24, 1939 
CLERK U. S. DISTRICT COURT 
ASHEVILLE, N. C. 
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JUDGMENT 

UNITED STATES OF AMERICA, 

v. 

1705.50 ACRES OF LAND IN MACON COUNTY, 
NORTH CAROLINA, C. F. MOODY, ET AL. 

1. This cause coming on to be heard before Honorable 
E. Y. Webb, Judge of the United States District Court for 
the Western District of North Carolina, and being heard, 
at the July-August Term, 1937, and it appearing to the 
Court that said action being a condemnation proceeding on 
the part of the United States Government was instituted 
on September 14, 1936, and that the respondent, C. F. 
Moody, was duly served with process; 

2. That on February 11, 1937, a judgment condemn¬ 
ing the lands herein embraced was entered and the cause 
was held open for appraisal of same by commissioners to 
be appointed by the Court; 

3. That Commissioners were duly appointed by the 
Court and made their report wherein they reported that the 
reasonable market value of the property herein referred to 
was $4.00 per acre; 

4. That upon the filing of said report respondent 
herein filed exceptions to the report of said commissioners 
and demanded a trial as to the true value of said property 
by a Jury in this Court; 

5. That after the filing of said exceptions by respon¬ 
dent, on the 3rd day of June, 1937, petitioner, the United 
States Government, caused a decree to be entered bv this 
Court which said decree among other things provided: 

6. “It is now, upon motion of Marcus Erwin, United 
States Attorney, for the Western District of North Carolina, 
on behalf of the petitioner, United States of America, CON¬ 
SIDERED, ORDERED, ADJUDGED AND DECREED 
that the report of appraisal of said commissioners, and 
every part thereof be approved, and the same is hereby con¬ 
firmed, except as to said Tracts Nos. 240, 240-1, 240-11 
and 240-1II, and as to said tracts, this cause is held open 
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for hearing and determination of the Court of the issues 
raised by the exceptions filed.” 

7. And said decree further ordered and decreed that the 
original judgment of condemnation, together with said de¬ 
cree of confirmation, be registered in the Office of the 
Register of Deeds of Macon County, North Carolina, the 
County in which said land was situate, and said judgment 
of condemnation and said final decree of confirmation were 
in conformity with said decree registered in the office of the 
Register of Deeds of Macon County, North Carolina. 

S. That after the entering of said decree by this Court 
at the instance of petitioner. United States of America, the 
cause came on for trial before a Jury at the July-August 
Term, 1937, of the District Court for the Western District 
of North Carolina, at Asheville, upon the one question con¬ 
troverted between the petitioner and respondent, namely, 
the reasonable market value of the 1405 acre tract of land 
in question, at which time the Jury answered the issue sub¬ 
mitted to it that the reasonable market value of the 1405 
acre tract of land in question on September 14, 1936, was 
Six (S6.00) Dollars per acre; 

9. That after the rendition of the verdict by the Jury 
as aforesaid, to wit: on the 26th day of August, 1937, and 
before judgment was entered, it having been agreed by all 
parties that judgment might be entered either in or out of 
term, the petitioner, the United States of America, on the 
30th day of August, 193S, filed in this Court a motion re¬ 
questing that it be permitted to withdraw from the con¬ 
demnation proceeding that part of the land known and 
designated as the C. F. Moody Tract, and being the prop¬ 
erty upon which the Jury placed the value of Six ($6.00) 
Dollars per acre; to which motion respondent, C. F. Moody, 
filed objection upon the ground that petitioner, by its con¬ 
duct in going upon said property and cutting and removing 
a large quantity of valuable timber and other timber prod¬ 
ucts therefrom, had, within contemplation of law, taken and 
appropriated the property, and for that reason could not 
be permitted to take a non suit in the condemnation pro¬ 
ceeding; l whereupon the Court directed that a Jury be em- 
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panelled for the purpose of determining the question as to 
whether respondent had taken said property within the 
meaning of the law, and thereupon, by consent of petitioner 
and of respondent, a Jury trial was waived, and it was 
agreed that the issue of fact as to whether there had been a 
taking in contemplation of law might be found by the 
undersigned Judge.] 

10. That thereafter, pursuant to agreement of the par¬ 
ties, said cause came on for hearing before the undersigned 
Judge on the 30th day of August, 1938, at which said time 
the undersigned Judge heard testimony offered by both the 
petitioner and the respondent on the question as to whether 
there had been a taking and appropriation of the land in 
question by petitioner; that all of said evidence was to the 
effect that the United States of America, by and through 
the Forestry Department, had' from time to time entered 
upon said lands and cut, removed and appropriated to its 
own use large quantities of merchantable timber and other 

43 timber products, and had constructed roads on said prop¬ 
erty for the purpose of removing same; 

11. That at a later date, to-wit, on December 3, 1938, 
pending the determination of the question involved in the 
last above mentioned hearing, and entering of judgment by 
the Court in said cause, the petitioner tiled with this Court 
motion requesting that it be permitted to withdraw its mo¬ 
tion for non suit as to the 1405 acres described in the peti¬ 
tion, as hereinbefore set forth, and praying for judgment 
for title to said property upon the payment of the sum of 
Four ($4.00) Dollars per acre, insisting that it is entitled 
to such judgment by reason of a recent decision of the Cir¬ 
cuit Court of Appeals for the Fourth Circuit in the case of 
United States v. Wachovia Bank and Trust Co. (98 Fed. 
(2) 609); 

12. The Court finds as a fact that upon the trial of 
the cause upon the exceptions filed by respondent the same 
was tried on the single question as to what was the reason- . 
able value of the land at the time of the institution of con¬ 
demnation proceedings; and the Court further finds as a 
fact that on the trial of said cause no question was raised 
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other than the question of the value of the property, and no 
evidence was introduced to the effect that the government 
had accepted the property under the terms of an alleged 
option, the Court being advised by all parties when entering 
upon trial that there was but one question involved, namely, 
the reasonable market value of the property; 

13. The Court further finds as a fact that Six ($6.00) 
Dollars per acre is a fair and reasonable price for the 1405 
acres condemned in this action and which are embraced in 
Tracts Nos. 240, 240-1, 240-11, and 240-III; and the Court 
further finds as a fact that the petitioner, United States 
Government, went in the possession of that part of the 
premises described in the petition which is covered by 
Tracts Nos. 240, 240-1, 240-11, and 240-III in the Fall 
of 1935, and which constitute the property in controversy, 
and removed therefrom certain timber and timber products 
in a substantial amount, including merchantable timber, 
and constructed roads on said property for the purpose of 
removing same; 

14. That upon the trial of said cause respondent was 
put to considerable cost by way of employing counsel, bring¬ 
ing a number of witnesses to Court to testify as to the value 
of said property and also to testify to the acts of ownership 
on the part of the petitioner, all of which said cost is charged 
against respondent and none of which has been paid by or 
adjudged against petitioner herein; 

15. Upon the foregoing facts the Court is of the 
opinion: 

(1) That respondent has been deprived of the title 
to, use of and occupation of the lands which are the subject 
of this controversy, and of the privilege of disposing of said 
property, and for that reason said property has, in contem¬ 
plation of law, been taken and appropriated by petitioner, 
and that respondent is entitled to recover the sum fixed by 
the Jury, to-wit, Six ($6.00) Dollars per acre for said 
1405 acres; 

16. (2) That since the Jury has answered the issue 
that the reasonable market value of said land was Six 
($6.00) Dollars per acre, and that said question was tried 
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upon exceptions duly filed, and there having been no ques¬ 
tion raised or evidence introduced or offered upon the trial 
to the effect that respondent was bound by the terms of any 
option which he may have executed to the petitioner, or that 
petitioner claimed said land by virtue of the terms of any 
option, and since petitioner has acquired said land by con¬ 
demnation, respondent is entitled to judgment in the sum of 
Six ($6.00) Dollars per acre; 

17. IT IS NOW, THEREFORE, ORDERED AND 
ADJUDGED BY THE COURT that the motion of peti¬ 
tioner filed December 3, 1938, requesting that it be per¬ 
mitted to withdraw its motion for nonsuit, be allowed, and, 

IS. IT IS FURTHER ORDERED AND AD¬ 
JUDGED BY THE COURT that the United States Gov¬ 
ernment is the owner in fee simple and entitled to the imme¬ 
diate possession of the 1405 acres described and set forth 
in the petition, and being Tracts Nos. 240, 240-1, 240-11, 
and 240-III; 

19. IT IS FURTHER ORDERED AND AD¬ 
JUDGED BY THE COURT that the respondent, C. F. 
Moody, have and recover of the United States of America 
the sum of Six ($6.00) Dollars per acre for said land, same 
being the sum of Eight Thousand Four Hundred and 
Thirty and No/100 ($8,430.00) Dollars, together with in¬ 
terest thereon at 6% from the 26th day of August, 1937, 
the date upon which the verdict by the Jury was rendered 
fixing the value of the land at Six ($6.00) Dollars per acre. 

This the 23rd day of January, 1939. 

(s) E. Y. Webb, 

United States District Judge. 

A true copy test. 

J. Y. Jordan, Clerk, 

By O. L. McLurd, Deputy Clerk. 
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EXHIBIT K 

IN THE DISTRICT COURT OF THE 
UNITED STATES 

FOR THE WESTERN DISTRICT OF 
NORTH CAROLINA 
AT ASHEVILLE 

JUDGMENT 

UNITED STATES OF AMERICA, 

v. 

1705.50 ACRES IN MACON COUNTY, NORTH 
CAROLINA, C. F. MOODY, ET AL. 

THIS CAUSE, coming on to be heard, and being heard 
on this 25th day of May, 1939, before the undersigned 
Judge, upon a Motion entitled “Motion of Petitioner to 
Strike out, Correct, Amend and Reform judgment entered 
January 24, 1939”, the petitioner being represented by 
Marcus Erwin, United States District Attorney, and the 
respondent being represented by attorneys G. L. Jones and 
George H. Ward, and the Court being of the opinion, after 
hearing argument of counsel, that the judgment should be 
amended in the following, and no other manner; 

IT IS, THEREFORE, ORDERED AND AD¬ 
JUDGED BY THE COURT that that part of the judg¬ 
ment, which reads as follows: 

“whereupon the Court directed that a Jury be em¬ 
panelled for the purpose of determining the question 
as to whether respondent had taken said property within 
the meaning of the law, and thereupon, by consent of 
petitioner and of respondent, a Jury trial was waived, 
and it was agreed that the issues of fact as to whether 
there had been a taking in contemplation of law might 
be found by the undersigned Judge.” 
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be, and the same is hereby stricken out, and the following 
inserted in lieu thereof: 

“Upon motion of the Government to abandon its 
petition so far as it included any of the lands of the 
respondent, .C. F. Moody, the question as to whether 
the Government had at that time taken said property 
within contemplation of law was raised by the Answer 
of the respondent, C. F. Moody, filed to said Motion, 
whereupon a hearing on said question was had. A jury 
was not demanded by either side. Both parties intro¬ 
duced testimony and without objection on the part of 
either party, the Court then passed upon said question 
and found as a fact that there had been a taking on the 
part of the Government and, therefore, disallowed the 
motion of the Government to withdraw from said action 
the lands of the respondent, C. F. Moody.” 

IT IS FURTHER ORDERED that except as herein¬ 
before modified, the judgment heretofore entered in this 
cause on the 24th day of January, 1939, be and the same is 
hereby in all respects reaffirmed as the judgment of this 
Court. 

E. Y. Webb, 

Judge Presiding. 

To the signing of the foregoing judgment District At¬ 
torney Erwin objects and excepts June 3, 1939. 

E. Y. Webb. 


EXHIBIT L 

UNITED STATES OF AMERICA 
IN THE DISTRICT COURT OF THE 
UNITED STATES 

FOR THE 

WESTERN DISTRICT OF NORTH CAROLINA 
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ORDER DISMISSING APPEAL 

« 

UNITED STATES OF AMERICA, 

v. 

1,705.50 ACRES OF LAND IN MACON COUNTY, 
NORTH CAROLINA, C. F. MOODY, ET AL. 


It appearing to the Court that judgment in the above 
entitled cause was entered on January 24, 1939, and that 
no appeal from said judgment has been perfected, 

IT IS, THEREFORE, ORDERED AND AD¬ 
JUDGED that the appeal be set aside and dismissed. 

This the 24 day of February, 1940. 

E. Y. Webb, 

United States Judge 

For the Western District of North Carolina. 
EXHIBIT M 

IN THE DISTRICT COURT OF THE 
UNITED STATES OF AMERICA, 

FOR THE WESERN DISTRICT OF 
NORTH CAROLINA 
ASHEVILLE DIVISION 
AT LAW No. 384 

UNITED STATES OF AMERICA, 

v. 

1705.50 ACRES OF LAND IN MACON COUNTY, 
NORTH CAROLINA, C. F. MOODY, ET AL. 

To the Honorable Henry A. Wallace, 

Secretary’ of Agriculture, 

Washington, D. C. 


Sir: 

I am retained by, and appear for, the land owner, C. F. 
Moody, in the above entitled cause (which was instituted 
and prosecuted at your instance) to bring and carry on pro- 
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ceedings to enforce the payment of the judgment rendered in 
said cause on the 23rd day of January, 1939, in favor of 
said C. F. Moody, against the United States of America 
in the sum of Eight Thousand Four Hundred and Thirty 
and 00/100 Dollars ($8,430.00), together with interest 
thereon at six per cent, from the 26th day of August, 1937, 
a duly certified copy of which judgment is herewith sub¬ 
mitted for your reference and files. The said judgment has 
not been paid or appealed from, and the time for appeal¬ 
ing therefrom having expired, and an appropriation of the 
moneys for the payment thereof having been made and al¬ 
lotted to the Department of Agriculture, I, on behalf of the 
said judgment creditor, C. F. Moody, hereby demand that 
you make payment forthwith of said judgment, or take the 
usual procedure of the Department of Agriculture for the 
payment forthwith of said judgment. 

John Walsh, 

Attorney at Law, 

1317 F Street, N.W., 
Washington, D. C. 

Dated June 7,1940. 

G. L. Jones, 

Asheville, North Carolina, 

Counsel. 

IN THE DISTRICT COURT OF THE 
UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 
CIVIL ACTION No. 11221 

C. F. MOODY, Plaintiff , 

v. 

ROBERT H. JACKSON, 

Attorney General, 

CLAUDE R. WICKARD, 

Secretary of Agriculture, 
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HENRY MORGENTHAU, JR., 

Secretary of the Treasury, 

Defendants. 

MOTION TO DISMISS COMPLAINT 
The defendants, Robert H. Jackson, Attorney General, 
Claude R. Wickard, Secretary of Agriculture, and Henry 
Morgenthau, Jr., Secretary of the Treasury, move the court 
to dismiss the action because the complaint fails to state a 
claim against the defendants upon which relief can be 
granted. 

Ralph S. Boyd, 

Room 2612, 

Department of Justice Building, 
Washington, D. C., 

Attorney for Defendants. 


(Copy) 

Filed October 27, 1941 
Civil Action, No. 11221 

MOODY, 

v. 

JACKSON, ET AL. 

The Motion to dismiss is based in part upon state¬ 
ments of fact not contained in the Complaint. The Com¬ 
plaint shows a Judgment obtained by the plaintiff against 
the United States which is unappealed from; that an ap¬ 
propriation for the payment of it was made and allotted 
to the Department of Agriculture, and that no steps have 
been taken to pay the judgment. As to the defendant, the 
Attorney General, I do not see that the Complaint shows 
any act of his that can be enforced in this proceeding (This 
is apart from the fact that this defendant is no longer At¬ 
torney General). As to the other defendants the Complaint 
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shows a failure to perform ministerial acts and the motion 
to dismiss as to them should be overruled. 

(Signed) Bailey, J. 

IN THE DISTRICT COURT OF THE 
UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 
Civil Action, No 11221 
C. F. MOODY, Plaintiff, 

V. 

ROBERT H. JACKSON, 

Attorney General, 

i 

CLAUDE R. WICKARD, 

Secretary of Agriculture, 

53 HENRY MORGENTHAU, JR., 

Secretarv of the Treasurv, 

i * J 7 

Defendants. 


ORDER 

This cause having come on to be heard upon Motion of 
the defendants to dismiss the Complaint upon the ground 
that it fails to state a claim against the defendants upon 
which relief can be granted; and after argument of Coun¬ 
sel, and upon consideration of said Motion, it is this 3rd 
day of November, 1941, 

ORDERED that said Motion be, and it hereby is, 
granted as to the Defendant Robert H. Jackson, Attorney 
General; 

ORDERED FURTHER that said Motion be, and it 
hereby is, overruled as to the defendants Claude R. Wick- 
ard, Secretary of Agriculture, and Henry Morgenthau, Jr., 
Secretary of the Treasury; and that these last named de¬ 
fendants be, and they hereby are, allowed 20 days from the 
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date of this Order, within which to file Answer to said 
Complaint. 

(S) Jennings Bailey, 

Justice. 

IN THE DISTRICT COURT OF THE 
UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 
Civil No. 11221 

C. F. MOODY, Plaintiff , 
v. 

ROBERT H. JACKSON, CLAUDE R. WICKARD 
AND HENRY MORGENTHAU, JR., 
Defendants. 

ANSWER OF DEFENDANT HENRY MOR¬ 
GENTHAU, JR. 

For answer to the petition for mandatory injunction 
filed herein the defendant Henry Morgenthau, Jr., respect¬ 
fully represents unto this Honorable Court: 

I 

That he admits the allegations contained in paragraph 
2 of the petition but avers that since the petition was filed 
the defendant Robert H. Jackson has resigned his office as 
Attorney General of the United States. 

II 

That he is without knowledge or information sufficient 
to form a belief as to the truth or falsity of the other alle¬ 
gations of fact contained in the petition and therefore he 
neither admits nor denies such allegations but prays that 
the plaintiff be required to prove the same in so far as they 

mav be material. 

* 
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III 

That he is advised bv counsel and therefore avers that 

* 

the allegations contained in paragraphs 21, 22 and 23 of 
the petition are conclusions of law which do not require 
answer and therefore those allegations are neither admitted 
nor denied. 

Ralph S. Boyd, 

Attorney, Department of Justice, 
Room 2139, 

Department of Justice Building, 
Washington, D. C., 

Attorney for Defendant Henry 
Morgenthau, Jr. 

IN THE DISTRICT COURT OF THE 
UNITED STATES 

FOR THE DISTRICT OF COLUMBIA • 
CIVIL No. 11221 
C. F. MOODY, Plaintiff , 


v. 

ROBERT H. JACKSON, CLAUDE R. WICKARD, 
AND HENRY MORGENTHAU, JR., 
Defendants. 

ANSWER OF DEFENDANT CLAUDE R. WICKARD, 
SECRETARY OF AGRICULTURE 

For answer to the petition for mandatory injunction 
filed in the above-entitled cause the defendant Claude R. 
Wickard, Secretary of Agriculture, respectfully represents 
unto this Honorable Court: 

First Defense 

The complaint fails to state a claim against this de¬ 
fendant upon which relief can be granted. 
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Second Defense 

I. 

That he admits the allegations contained in paragraphs 
1 to 13, both inclusive, except that he avers that since the 
filing of the petition the defendant Robert H. Jackson has 
resigned his office as Attorney General of the United States; 

II. 

That he admits that at a hearing on August 30, 1938, 
before the United States District Court for the Western Dis¬ 
trict of North Carolina, that court found that, “all of the 
evidence was to the effect that the United States, by and 
through its Forestry Department, had from time to time 
entered upon said lands, and cut and removed and appro¬ 
priated to its own use large quantities of merchantable 
timber and other timber products, and had constructed roads 
on said property for the purpose of removing same”, but 
he denies the correctness of that finding; 


III. 

That he admits the allegations of fact contained in para¬ 
graphs 15, 16, 17 and 18 of the petition; 

IV. 

That he admits that the judgment entered against the 
United States of America in favor of the plaintiff by the 
United States District Court for the Western District of 
North Carolina has not been paid: that he admits demand 
for payment has been made upon him; that he denies that 
an appropriation for the payment of the said judgment has 
been made or “allotted to” the Department of Agriculture 
and he avers that at no time since the filing of the com¬ 
plaint in this cause has there been an appropriation avail¬ 
able to this defendant for the payment of said judgment; 

V. 

That he is edvised by counsel that he owes plaintiff no 
duty to act in the premises and therefore he has not com¬ 
plied with the demands of plaintiff and he admits that, as 
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alleged in paragraph 20 of the complaint, he will not com- 
57 ply with the demands of plaintiff unless required to do so 
by order of this Honorable Court; 

VI. 

• That he is advised by counsel that the allegations con¬ 
tained in paragraphs 21, 22 and 23 of the complaint are 
conclusions of law which do not require answer and there¬ 
fore such allegations are neither admitted nor denied. 

Third Defense 

I. 

That by an instrument in writing dated December 7, 
1934 (a true copy of which is annexed hereto marked Ex¬ 
hibit “A" and prayed to be read as a part hereof) the plain¬ 
tiff C. E. Moody and Maggie D. Moody, his wife, agreed 
^>8 inter alia with the United States of America that at any 
time within six ( 6 ) months from the date of the instrument, 
if requested to do so by the Secretary of Agriculture, they 
would sell at a price of four dollars ($4.00) per acre and at 
their own expense convey to the United States of America 
by proper deeds of conveyance with the usual warranties 
of title the tract of land situated in the County of Macon, 
North Carolina, which was held to have been taken from 

I . 

plaintiff in the said judgment of the United States District 
Court for the Western District of North Carolina; that by 
a letter dated January 21, 1935 (a true copy of which is 
annexed hereto marked Exhibit "B" and prayed to be read 
as a part hereof) the United States of America accepted 
plaintiff’s offer and notified plaintiff of its intent to exer¬ 
cise the option granted the United States by the written in¬ 
strument of December 7, 1934; that the title of plaintiff to 
the said lands was examined and found to be unmerchant¬ 
able so that plaintiff was unable to perform his contract; 
that on August 21 , 1936, the United States instituted 
59 a proceeding to condemn the land in order to clear title 
for the plaintiff in this action and to secure title speedily 
for itself; that in the petition for condemnation it was 
alleged that “the money has been appropriated and is avail- 
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able to pay for said lands”; that payment for this land was 
charged to the appropriation made available by the Emer¬ 
gency Relief Act of 1935, 49 Stat. 115, approved April 8, 
1935, by the provisions of which the money was subject to 
obligation until June 30, 1937. The funds for the payment 
of the price of the land therefore are no longer available 
for disbursement since they were not expended within the 
two-year period prescribed by the Act of June 20, 1874, 
18 Stat. 110, as amended, 31 U. S. C. 713, et seq.; that the 
acquisition of this land was approved by the National 
Forest Reservation Commission at the contract price of four 
dollars ($4.00) per acre and the Secretary of Agriculture 
under Section 6 of the Weeks Forestry Act, 36 Stat. 961, as 
amended, has authority to pay only the amount approved 
by said commission; that the National Forest Reservation 
Commission has never approved the payment of a higher 
price for the land and therefore this defendant is without 
authority to comply with the demands of plaintiff; 

II. 

That the agreement dated December 7, 1934, provided 
that in case the vendors were unable to show and establish 
title to their lands satisfactory to the Attorney General of 
the United States as provided by law, then the United States 
might, if it deemed it advisable to do so, institute proceed¬ 
ings for the condemnation of the lands; that in the con¬ 
demnation suit which was brought the United States ex¬ 
pected the plaintiff herein to abide by and respect the terms 
of his contract and to accept the valuation of four dollars 
($4.00) per acre as provided in the contract, but plaintiff 
herein wilfully and deliberately disregarded and breached 
his contract and sought and obtained a judgment for a sum 
greater than that provided by contract and is now seeking 
the aid of this court in securing the benefits of his breach 
of contract. 

Wherefore this defendant says that plaintiff should be 
denied relief because he has come into equity without clean 
hands. 



Fourth Defense 
I.' ' 

That by an instrument in writing dated December 7, 
1934 (a true copy of which is annexed hereto marked Ex¬ 
hibit “A” and prayed to be read as a part hereof) agreed 
inter alia with the United States of America that at any time 
within six (6) months from the date of the instrument, if 
requested to do so by the Secretary of Agriculture, they 
would sell at a price of four dollars ($4.00) per acre and 
at their own expense convey to the United States of America 
by proper deeds of conveyance with the usual warranties of 
title the tract of land situated in the County of Macon, 
North Carolina, which was held to have been taken from 
plaintiff in the said judgment of the United States District 
Court for the Western District of North Carolina; that by a 
letter dated January 21, 1935 (a true copy of which is an¬ 
nexed hereto marked Exhibit “B" and prayed to be read as 
a part hereof ) the United States of America accepted plain¬ 
tiff’s offer and notified plaintiff of its intent to exercise the 
option granted the United States by the written instrument 
of December 7, 1934; that the title of plaintiff to the said 
lands was examined and found to be unmerchantable so that 
plaintiff was unable to perform his contract; that by reason 
of plaintiff's inability to convey a merchantable title to the 

United States of America it became necessarv for the United 

* 

States to condemn the said lands under the power of eminent 
domain at great cost and expense; that in the condemnation 
proceeding plaintiff herein actively sought and succeeded 
in procuring a judgment requiring the United States of 
America to pay plaintiff for one thousand four hundred and 
five (1405) acres of land at the rate of six dollars ($6.00) 
per acre or eight thousand four hundred and thirty dollars 
(S8,430.00) with interest thereon at six (6) per cent per 
annum from August 26, 1937; that by reason of these 
breaches of the contract by the plaintiff herein the United 
States of America has been damaged to the extent of two 
dollars ($2.00) per acre on one thousand four hundred and 
five (1405) acres and all interest allowed by the said judg¬ 
ment and the costs and expenses incurred in prosecuting the 
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said condemnation proceeding of not less than five hundred 
dollars ($500.00) all of which the United States of America 
is entitled to offset against any sum found due and owing 
plaintiff herein. 

Wherefore this defendant says that in any event plain¬ 
tiff herein is entitled to recover not more than five thousand 
one hunded and twenty dollars ($5,120.00). 

Ralph S. Boyd, 

Attorney, Department of Justice, 
Room 2139, 

Department of Justice Building, 
Washington, D. C., 

Attorney for Defendant Claude R. 
Wickard, Secretary of Agriculture. 

See Rule 12. 


EXHIBIT A 


UNITED STATES DEPARTMENT OF 
AGRICULTURE 
FOREST SERVICE 


OPTION 

Nantahala L—Purchase Unit 

C. F. Moody 

#240 

12-4-34 

KNOW ALL MEN BY THESE PRESENTS that 
C. F. Moody and wife, Maggie D. Moody, of Rt. #3, Frank¬ 
lin, North Carolina, under the laws of the State of., 

having a principal place of business at., 

hereinafter known as the vendors, in consideration of. 

.by the United States 

and other good and valuable considerations, the receipt of 
which is hereby acknowledged, do hereby severally agree for 
themselves, their heirs, executors, administrators and as- 
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signs with the Secretary of Agriculture of the United States 
and his successors, as follows: 

(1) That at any time within 6 months from the date 
of this instrument, if requested so to do by the said Secre¬ 
tary, the said vendors will sell and at his or their own ex¬ 
pense convey to the United States of America, by proper 
deeds of conveyance with the usual warranties of title, under 
the conditions hereinafter provided, all that tract or tracts 
of land situate and lying in the county of Macon, State of 
North Carolina, containing 1319 acres, more or less, and 
particularly described as follows: 

All that tract or parcel of land lying and situate on the 
waters of Tippett Creek, Calor Fork, tributary of Cowee 
Creek and on the head-waters of Coon Creek. Containing 
1319 acres, more or less. Adjoining lands of Jesse Shuler, 
Lee Sisk, Walter Gibson, Will Holbrooks, Sternburg Wil¬ 
liam Browning, Tom Scott, Will Franks, George Bringle, 
and J. H. Dalton heirs. By deed duly of record. 

And subject to the following conditions: 

Excepting the minerals and mining rights outstanding 
in Mr. J. N. Pitcher and covering approximately 400 acres. 

All timber or mineral reservations retained by the ven¬ 
dors shall be operated in accordance with the rules and 
regulations prescribed by the Secretary of Agriculture. 

(2) That the price at which said land will be sold to 
the United States as hereinbefore provided shall be $4.00 
per acre. 

(3) That the acreage upon which payment is to be 
based shall be ascertained by the Department by a survey 
made according to the system of horizontal measurements 
used by the United States in surveying the public lands. 

f (4) That in case the vendors is or are unable to 
show and establish title to the above-described lands satis¬ 
factory to the Attorney General of the United States, as pro¬ 
vided by law (36 Stat., 961), then and in that event the 
United States will, if it deems advisable, institute proceed¬ 
ings for the condemnation of said lands. 

(5) That, at the date of this instrument, the title to 
said land is clear, free, and unencumbered except as here- 
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inafter stated and the said vendors has or have full right, 
power, and authority to convey to the United States the fee 
simple title to the aforesaid lands, subject to the conditions 
herein provided,! and the said vendors will, during the time 
stated in clause (1) hereof, do or suffer others to do no act 
by which the value or title to said lands may be diminished ' 
or encumbered. 

Deed of Trust to Federal Land Bank of Columbia, 
S. C. for $3800, on about 600 acres. 

(6) That the said vendors will further procure and 
have recorded at his or their expense all assurances of title, 
affidavits, and other papers, including deed of conveyance 
to the United States, which he or they may be advised by 
the proper Government officials or agents are necessary to 
show complete title in the United States, as hereinbefore 
provided. 

(7) That during the period covered by this instru¬ 
ment the said vendors do hereby grant to the officers and 
accredited agents and representatives of the United States, 
at all proper times, unrestricted right and privilege to enter 
said land for all proper and lawful purposes, including 
examination of said land, timber, minerals, and other re¬ 
sources, and further provided: That pending vesting of 
title to said lands in the United States, the United States, 
if electing so to do, shall upon the acceptance of this option 
or an agreement of purchase, or at any time during the life 
of the option or agreement, use, occupy, and administer, for 
the purpose of national forests or the establishment of na¬ 
tional forests, any or all the lands herein described without 
charge and subject only to the limitations and restrictions 
herein provided. 

In witness whereof, I or we have set our hand and seal 
to these presents on this 7th day of December, A. D., 1934. 

C. F. Moody, (Seal) 

Maggie D. Moody. (Seal) 

Signed, sealed, and delivered in the presence of L. C. 
Higdon. 


EXHIBIT B 


UNITED STATES DEPARTMENT OF 
AGRICULTURE 
FOREST SERVICE 

Atlanta, Ga., 

January 21, 1935. 

L—Purchase—Nantahala 
Moody, C. F. #240 

Mr. C. F. Moody, 

Franklin, N. C. 

Dear Sir: 

The National Forest Reservation Commission, at its 
meeting today, approved the purchase of your 1319 acres of 
land in Macon County, N. C. at the price of S4.00 per acre. 
The Department of Agriculture therefore elects to purchase 
this land in accordance with and under the provisions of 
the option executed with the Department under date of 
12-7-34. 

The Forest Service of the Department of Agriculture 
will proceed to definitely establish the boundaries and ac¬ 
curately ascertain the acreage of your tract. Immediately 

thereafter title examination will be made bv the Office of 

* 

the Solicitor of the Department. Payment will be made 
upon approval of your title by the Attorney General of the 
United States, in accordance with the requirements of the 
Weeks Law, Act of March 1, 1911 (36 Stat. 961). You 
will be promptly informed at such time as further action 
on your part is required. 

Very truly yours, 

Joseph C. Kircher, 

Regional Forester. 

By: L. C. Burkholder, Acting. 


cc—Supervisor kanger. 
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IN THE DISTRICT COURT OF THE 
UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

C. F. MOODY, Plaintiff , 
v: 

ROBERT H. JACKSON, CLAUDE R. WICKARD 
AND HENRY MORGENTHAU, JR., 
Defendants. 

CIVIL No. 11221 

ANSWER OF PLAINTIFF TO CROSS-CLAIM SET 
UP IN ANSWER OF DEFENDANT, CLAUDE R. 

WICKARD, SECRETARY OF AGRICULTURE 

In answer to cross-claim set up in answer filed by 
Claude R. Wickard, Secretary of Agriculture in the above 
entitled cause, the plaintiff C. F. Moody, respectfully pre¬ 
sents unto this Honorable Court. 

THIRD DEFENSE 

1 . 

Plaintiff, C. F. Moody admits that an option as set out 
in paragraph one of the thfrd defense of the defendant, 
Claude R. Wickard, Secretary of Agriculture, was executed, 
and that the copy attached to said answer as Exhibit A is a 
correct copy. Said Moody asserts, however, that said option 
was pleaded by the United States Government in its petition- 
for condemnation of the lands in question, as will appear 
from paragraph six of petitioner's petition in said cause, 
and in answer to said petition said C. F. Moody admitted 
the execution of said option, but pleaded its expiration and 
invalidity as set out in paragraph six of his answer to said 
petition. That as plaintiff is advised and believes and 
therefore alleges, the validity of said option was a question 
that was required to be litigated and determined in said 
proceeding and plaintiff therefore alleges that same was in 
contemplation of law, litigated and determined in said ac¬ 
tion by reason of the trial of said cause upon the pleadings 
therein contained and the judgment therein entered, copies 
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of which said pleadings and judgment are attached to the 
complaint in this proceeding as Exhibits “A”, “B”, and 
“J”, respectively, and hence plaintiff pleads that the judg¬ 
ment of the Court and the pleadings in said condemnation 
proceedings are res adjudicate on all questions involving 
any rights under said option; that said judgment and the 
pleadings in said condemnation proceeding are hereby 
specifically pleaded as an estoppel against the said Claude 
R. Wickard undertaking to assert any rights by virtue of 
said option. 

It is denied that the funds for the payment of the lands 
are no longer available, and defendant is estopped from 
making said plea for the reason that the money was duly 
appropriated for the payment of said lands and the Gov¬ 
ernment continued to prosecute its condemnation proceed¬ 
ings for the condemnation of said land from the time of the 
institution of said proceeding to wit: August 21, 1936, until 
the entering of final judgment in favor of the Government 
on January 21, 1939, as amended upon motion of the Gov¬ 
ernment on June 5, 1939. C. F. Moody especially asserts 
that by reason of the acts and conduct of the Government as 
above set out, the defendant, Claude R. Wickard, Secretary 
of Agriculture, is estopped to deny or question the avail¬ 
ability of funds necessary for the payment of the judgment 
entered in this cause. 


w • 

That when the condemnation proceedings were insti¬ 
tuted on August 21, 1936, some fourteen months after the 
expiration date of said option, said option was pleaded by 
the United States Government in its petition, as will appear 
from paragraph six of its petition in said cause, and in his 
answer to said petition, said C. F. Moody admitted the exe¬ 
cution of said option, but pleaded its expiration and in¬ 
validity as set out in paragraph six of his answer to said 
petition, and so this plaintiff is advised and believes and 
therefore alleges that any question as to any wrongful con¬ 
duct on the part of the said C. F. Moody was required to be 
litigated and determined in said proceedings and the said 
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C. F. Moody insists and alleges that same was, in contem¬ 
plation of law, litigated and determined in said action by 
reason of the trial of said cause upon the pleadings therein 
contained and the judgment therein entered, copy of which 
said pleadings and judgment are attached to the complaint 
in this proceeding, as Exhibits “A”, “B” and “J”, respec¬ 
tively, and hence plaintiff pleads that the judgment of the 
Court and the pleadings in said condemnation proceeding 
are res adjudicata on all quuestions relating to said option 
and the defendant, Claude R. Wickard, Secretary of Agri¬ 
culture is estopped from raising any question in connection 
therewith, and said pleadings, judgment and proceeding in 
said condemnation proceeding are specifically pleaded for 
said purpose. 

FOURTH DEFENSE 

1 . 

That C. F. Moody admits that the instrument dated 
December 7, 1934, was executed, and that the copy attached 
to the answer of the defendant Claude R. Wickard, Secre¬ 
tary of Agriculture, herein and marked Exhibit A is a cor¬ 
rect copy thereof, and said instrument speaks for itself; 
that said option was pleaded by petitioner in the condemna¬ 
tion proceeding wherein the lands irt controversy were con¬ 
demned and C. F. Moody in his answer admitted the exe¬ 
cution of said option, but pleaded its expiration and, there¬ 
fore, its invalidity, and said condemnation proceeding was 
prosecuted to its final determination and judgment as ap¬ 
pears in Exhibit J, to the Complain in this proceeding, was 
entered by the Court. That all questions relating to the 
rights of the parties under said option were required to be 
litigated and determined in said proceeding and plaintiff 
therefore alleges that same were, in contemplation of law, 
litigated and determined in said action by reason of the 
trial of said cause upon the pleadings therein contained and 
the judgment therein entered, copies of which said plead¬ 
ings and judgment are attached to the complaint herein as 
Exhibits “A”, U B” ano “JP\ respectively, and hence said 
condemnation proceedings are res adjudicata on all ques- 
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tions relating to the rights of the parties under said option, 
and the defendant Claude R. Wickard, Secretary of Agri¬ 
culture is estopped to set up herein any rights or pretended 
rights which the Government may have had or claimed to 
have had under said option, and the judgment of the Court 
and the pleadings are specifically pleaded as an estoppel 
against any cross-claim or off-sets against the plaintiff, 
C. F. Moody. 

WEREFORE, plaintiff renews his prayer as set out in 
his complaint herein. 

G. L. Jones, 

John Wattawa, 

Attorneys for Plaintiff , C. F. Moody. 

IN THE DISTRICT COURT OF THE 
UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

C. F. MOODY, Plaintiff , 
v. 

CLAUDE R. WICKARD, and 
HENRY MORGENTHAU, JR., 
Defendants, 

UNITED STATES OF AMERICA, 
Intervernor. 

CIVIL ACTION No. 11221 

This cause having come on to be heard on the merits, 
upon the pleadings, and upon the evidence adduced in open 
court, and after the conclusion of the trial, the Court makes 
the following findings of fact and conclusions of law: 

Findings of Fact 

1. December 7, 1934, petitioner C. F. Moody executed 
a six months’ option and offer to sell 1405.5 acres of land 
situate in Macon County, North Carolina, to the United 
States for the sum of Four Dollars ($4.00) per acre, said 
instrument, among other things, providing that in case said 
Moody was unable to show and establish title to the above 
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described lands satisfactory to the Attorney General of the 
United States as provided by law (36 Stat. 961), then and 
in that event the United States would, if it deemed advis¬ 
able, institute proceedings for the condemnation of said 
land; and further providing that at its date the title to said 
land was clear, free and unencumbered, except as to certain 
mineral rights, and that the said Moody had full right, 
power and authority to convey to the United States the fee 
simple title to said land subject to the conditions therein 
provided. (Defendant’s Exhibit A.) 

2. January 21, 1935, the National Forest Reservation 
Commission wrote a letter to petitioner stating that the 
United States elected to purchase the land in accordance 
wih the provision of the option dated December 7, 1934. 
(Defendant's Exhibit B.) 

3. That title to the property was not satisfactory to the 
Attorney General. 

4. August 21, 1936, a proceeding was instituted by the 
United States in the District Court of the United States for 
the Western District of North Carolina against said C. F. 
Moody, for the purpose of condemning said 1405.5 acres of 
land, in which proceeding it was alleged that the purchase 
money for said land had been appropriated and was avail¬ 
able and that options had been executed and delivered by 
the apparent owners at the prices stated herein, and that the 
title to the land in said optionor was not satisfactory to the 
Attorney General. 

5. The petitioner herein (C. F. Moody), respondent 
in the condemnation case, filed an answer in which he ad¬ 
mitted execution of said option but denied its force and 
effect on the ground that it had expired at the time of the 
institution of said proceedings. 

6 . Thereafter, Commissioners appointed by the Court 
appraised the land and fixed its value at Four Dollars 
($4.00) per acre, from which appraisal respondent Moody • 
filed exceptions and demanded a jury trial. 

7. The trial was upon the one question controverted 
between the petitioner and respondent, namely, he reason¬ 
able market value of the 1405.5 acre tract of land in ques- 
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tion, and the jury returned a verdict fixing the reasonable 
market value of the same as of September 14, 1936, at Six 
Dollars ($6.00) per acre. 

S. May 16, 1938, the United States filed a motion to 
abandon and dismiss said condemnation proceeding as to 
said 1405.5 acres, and following a postponement of the 
hearing thereon the United States, on December 3, 1938, 
filed request (1) to withdraw said motion, and (2) to have 
the Court set aside the $6.00 verdict and enter judgment at 
Four Dollars ($4.00) per acre. 

9. January 24, 1939, the Court granted the request of 
the United States to withdraw the motion to abandon, denied 
its motion to set aside said verdict, found as a fact upon 
evidence introduced by the parties that the United States by 
and through its Forestry Department had taken and appro¬ 
priated the land in question, and entered judgment adjudg¬ 
ing that the United States was the owner in fee simple and 
entitled to the immediate possession of said 1405.5 acres of 
land, and further adjudged that C. F. Moody have and re¬ 
cover of the United States of America Six Dollars ($6.00) 
per acre, or Eight Thousand Four Hundred Thirty and 
no/100 Dollars ($8,430.00), with interest thereon from 
August 26, 1937, the date upon which the verdict by the 
jury was rendered. No appeal from said judgment was 
prosecuted, nor has said judgment or any part thereof, been 
paid. 

Conclusions of Law 

1. The judgment entered January 24, 1939, in the 
District Court of the United States for the Western District 
of North Carolina, is a valid, binding, and final judgment. 
(Petitioner’s Exhibit J.) 

2 . Said judgment is res adjudicata as to any rights as¬ 
serted by the United States in its complain in intervention, 
and the United States is estopped to assert said rights, and 
the relief sought by the intervenor should be denied, and its 
complain dismissed. 
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3. Payment for said 1405.5 acres, condemned, was 
charged to the appropriation made available by the Emer¬ 
gency Relief Act of 1935, 49 Stat. 115, approved March 8, 
1935; and by the “Third Supplemental National Defense 
Appropriation Act, 1942”, $1,500,000 of the unexpended 
balances of the funds appropriated under the provisions of 
the Act of April 8, 1935, above, was re-appropriated and 
made available until expended for the payment of claims 
arising under the provisions of said Act and of other Acts 
therein designated. 

4. This Court is without authority to grant the in¬ 
junctive relief requested by the petitioner against the re¬ 
spondents Henry Morgenthau, Jr., and Claude R. Wickard. 

(S) Daniel W. O’Donoghue, 

Justice. 
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IN THE DISTRICT COURT OF THE 
UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 
C. F. MOODY, Plaintiff, 

v. 

CLAUDE R. WICKARD, and 
HENRY MORGENTHAU, JR., 
Defendants, 

UNITED STATES OF AMERICA, 
Intervevor. 

CIVIL ACTION No. 11221 


JUDGMENT 


This cause came on to be heard upon petition of plain¬ 
tiff C. F. Moody for mandatory injunction and upon the 
answers filed thereto, and also upon the complaint in inter¬ 
vention of the United States of America and upon the 
answer filed thereto, and also upon the evidence introduced 
under said pleadings; and upon consideration thereof, 
after argument of counsel, it is this 9th dav of December, 
1942, 

ORDERED AND ADJUDGED that said complaint 
in intervention of the United States of America, be, and it 
hereby is, dismissed; 

FURTHER ORDERED AND ADJUDGED that 
petition of plaintiff C. F. Moody, for mandatory injunction, 
be, and it hereby is, dismissed. 

(S) Daniel W. O'Donoghue, 

Justice. 
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IN THE DISTRICT COURT OF THE 
UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 
C. F. MOODY, Plaintiff , 

v. 

CLAUDE R. WICKARD, and 
HENRY MORGENTHAU, JR., 

Defendants , 

UNITED STATES OF AMERICA, 

Intervenor. 

CIVIL ACTION No. 11221 

NOTICE OF APPEAL 

TO THOMAS L. McKEVITT, ESQUIRE, 

Room 2139, Department of Justice Building, 
Washington, D. C., 

Attorney for the Defendants and for the Intervenor. 

Plaintiff C. F. MOODY hereby gives notice of his ap¬ 
peal filed herein this 15th day of December, 1942, to the 
United States Court of Appeals for the District of Columbia 
from that part of the Judgment entered herein December 9, 
1942, which dismisses plaintiff's petition for mandatory 
injunction. 

John Wattawa, 

1317 F Street, N. W., 

Washington, D. C., 

G. L. Jones, 

Legal Building, 

Asheville, North Carolina, 

Attorneys for Plaintiff. 

* • •» 
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In the United States Court of Appeals for the 
District of Columbia 


No. 8449 


C. F. Moody, appellant 
v. 

Claude R. Wickard, Secretary of Agriculture, and Henry 
Morgenthau, Jr., Secretary of the Treasury, appellees 


No. 8450 

United States of America, appellant 

v. 

C. F. Moody, appellee 


APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOB CLAUDE B. WICKARD AND HENRY MORGENTHAU, 
JR., APPELLEES AND UNITED STATES OF AMERICA, INTER¬ 
VENER-APPELLANT 


OPINION BELOW 

The district court did not write an opinion. 

JURISDICTION 

These are appeals from a judgment entered December 9. 
1942, dismissing both a complaint and an intervening com¬ 
plaint. Notices of appeal were filed December 15, 1942, and 
January 8, 1943. The jurisdiction of this Court is invoked 
under Title 17, section 101 of the District of Columbia Code. 

(l) 
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QUESTIONS PRESENTED 

1. Whether the federal district court of North Carolina, in 
condemnation proceedings instituted by the United States, had 
jurisdiction to enter a money judgment against the Govern¬ 
ment for the value of the land condemned. 

2. Whether mandatory relief will be granted against the 
Secretary of Agriculture and the Secretary of the Treasury 
to enforce a judgment entered in condemnation proceedings 
brought by the United States to acquire lands for national 
forest purposes when no specific appropriation to pay such 
judgment has been made and the National Forest Reservation 
Commission has not approved the price of acquisition as re¬ 
quired by the Weeks Forestry Act. 

3. Whether, when an owner contracts to sell land to the 
United States for $4 per acre with a provision authorizing con¬ 
demnation proceedings in case the title is not satisfactory, the 
United States may recover the amount by which the judg¬ 
ment in proceedings brought to condemn the land exceeded 
$4 per acre, the title having been unsatisfactory and the land- 
owner having procured the entry of a judgment in excess of 
the contract price. 

STATEMENT 

C. F. Moody (hereinafter referred to as appellant) com¬ 
menced this proceeding against the Secretary of Agriculture 
and the Secretary of the Treasury (hereinafter referred to as 
appellees) by complaint filed May 2, 1941, seeking to enforce 
a condemnation judgment of the United States District Court 
for the Western District of North Carolina. The complaint 
sought a mandatory injunction compelling the Government 
officers to take proper steps to have the judgment paid, in¬ 
cluding, if necessary, submission of the judgment to Congress. 
The officers answered and the United States intervened, alleg¬ 
ing a claim for breach of a contract by which Moody agreed to 
convey the land condemned to the Government. There is no 
dispute as to the facts, which may be summarized as follows: 1 

1 For convenience of reference facts appearing from material printed in 
Moody’s brief will be referred to as “Moody’s App.’’ and those appearing 
from the appendix of this brief will be cited “Gov. App.” 
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In December 1934, Moody executed an option to sell a 
tract of land in Macon County, North Carolina, to the United 
States for $4 per acre (Moody’s App. pp. 37-39). The option 
provided that Moody would convey complete title to the 
United States and if he was unable to establish a title satis¬ 
factory to the Attorney General “then and in that event the 
United States will, if it deems advisable, institute proceedings 
for the condemnation of said lands.” The option further pro¬ 
vided that upon acceptance the United States might use and 
administer the lands for national forest purposes without 
charge. The National Forest Reservation Commission, which 
by the Weeks Forestry Act of March 1, 1911, c. 1S6, 36 Stat. 
961,16 U. S. C. sec. 516, is required to approve land acquisitions 
for national forests, approved the purchase of Moody’s land 
at $4 per acre. By letter of January 21, 1935. Moody was 
notified of such approval and of the acceptance of his option 
(Moody’s App. p. 40). 

Moody’s title was not satisfactory’ and on August 21, 1936, 
condemnation proceedings were instituted in the North Caro¬ 
lina federal district court. The petition referred to the option 
and alleged that Moody’s title had been found to be unsatis¬ 
factory to the Attorney General (Moody’s App. pp. 9-13). 
Moody’s answer, while admitting execution of the option, al¬ 
leged that it had expired prior to institution of the proceeding 
and also alleged a counter-claim arising from an asserted entry 
on the land by Government agents (Moody’s App. pp. 14-15). 
The court, on February 11. 1937, found that good title could 
not be acquired by deed and that the United States was en¬ 
titled to condemn the land and ordered that upon appraisal 
and payment of the appraised value into court, title should be 
vested in the United States (Gov. App. pp. 43-4S). 

Commissioners were appointed who appraised Moody’s land 
at S4 per acre. However, upon exceptions of Moody, a jury 
trial was had and on August 26, 1937, a verdict was returned 
fixing the value of Moody’s land at $6 per acre. On May 16, 
1938, the United States moved to abandon the proceedings 
and on August 30,1938, filed a certificate of abandonment which 
stated that the National Forest Reservation Commission had 
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approved the purchase at $4 per acre, that payment could not 
be made, even in condemnation proceedings, of more than the 
purchase price approved by the Commission and that the 
obligation of funds available to purchase this land had been 
cancelled (Gov. App. pp. 50-52). Moody opposed the motion 
to dismiss, asserting that the Government had already taken 
title and possession (Gov. App. pp. 52-53). 

On August 26, 1938, the Circuit Court of Appeals for the 
Fourth Circuit rendered its decision in Wachovia Bank and 
Trust Co. v. United States, 98 F. 2d 609, settling many ques¬ 
tions as to the effect of contracts formed by acceptance of 
options to purchase land pursuant to the Weeks Forestry Act. 

Upon authority of that decision the United States, on Decem¬ 
ber 3, 1938, moved to withdraw the motion to abandon and 
asked either that the exceptions to the commissioners' report 
be overruled and judgment entered at 84 per acre or that a 
hearing be held on the exceptions (Gov. App. pp. 53-54). On 
January 24, 1939, the judgment here involved w^as entered 
(Moody's App. pp. 20-24). 2 After reciting the previous pro¬ 
ceedings, it found that the single issue tried by the jury was 
the reasonable market value of the land, that there was no 
evidence in the record that the Government had accepted the 
option and that Government agents had from time to time 
gone upon the land and removed timber. The court expressed 
the opinion in the judgment that Moody had been deprived of 
title to and use of the property and that this constituted a 
taking. The operative portion of the judgment granted the 
Government’s motion to withdraw its motion to abandon, de¬ 
creed that the Government “is the owner in fee simple and en¬ 
titled to immediate possession" of the land and gave judgment 
against the United States for 86 per acre with interest from 
August 26, 1937. An appeal by the United States from this 
judgment was not prosecuted. 

The judgment not having been paid. Moody brought this 
proceeding on May 2,1941, seeking to compel the Government 

: On June 3, 1939 the Judgment was amended over objection of the Gov- t 

ernment so as to alter slightly the recital of paragraph 9 stating what had 
■occurred at a hearing on August 30, 1938 (Moody’s App. pp. 25-26). 
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officers to procure such payment. On November 3,1941, a mo¬ 
tion to dismiss was sustained as to the Attorney General, who 
had been joined as a defendant, but was overruled as to ap¬ 
pellees Wickard and Morgenthau. Appellees thereafter an¬ 
swered alleging inter alia that no appropriation was available I 
to pay the judgment. The answer of Secretary Wickard also 
alleged a set-off based upon breach of the contract to convey 
for $4 per acre. Moody’s reply thereto alleged that the con¬ 
demnation judgment was res judicata of the set-off (Moody’s | 
App. pp. 29-44). 

By order of October 19. 1942, the United States was per- ! 
mitted to intervene and file its complaint in intervention 
against Moody. This complaint sought recovery of all amounts 
in excess of $4 per acre. Moody’s answer thereto alleged that 
the condemnation judgment was res judicata of the issues raised 
by the complaint in intervention (Gov. App. pp. 54-60). 

Pre-trial proceedings were had on November 4, 1942 and on 
December 3 trial was held. Thereafter the court below made 
findings of fact and conclusions of law and, on December 9, 
1942, entered judgment dismissing both the complaint and the 
complaint in intervention. It concluded (1) that the con¬ 
demnation judgment was valid and binding; (2) that the judg¬ 
ment was res judicata of the Government’s claim; and (3) that 
the court was without authority to grant the relief requested 
against the Government officers. (Moody’s App. pp. 44-48.) 

STATUTES INVOLVED 

The material portions of the following statutes, which are 
relevant to these appeals, are printed in the statutory appendix: 
Act of August 1, 1888, c. 728, 25 Stat. 357, 40 U. S. C. secs 257, 
258; Weeks Forestry Act of March 1, 1911, as amended, 16 
U. S. C. secs. 513-521; the Tucker Act, Judicial Code, sec. 24 
(20), 28 U. S. C. sec. 41 (20); and North Carolina Code (1939) 
sec. 1723. 

CONTENTS OF APPENDIX 

There are printed in the appendix additional exhibits to 
Moody’s complaint, which appellees Wickard and Morgenthau 
believe should be considered in connection with the appeal in 


6 


No. 8449, as follows: Exhibit C, the interlocutory judgment of 
condemnation entered February 11, 1937; Exhibit F, Decree 
confirming commissioners’ report; Exhibit G, motion of the 
Government to abandon, including the certificate of abandon¬ 
ment; Exhibit H, answer of Moody dated August 11, 1938; 
and Exhibit I, motion of the United States dated December 3, 
1938. 

There are also printed in the appendix parts of the record 
relevant to the appeal in No. 8450 as follows: Complaint of 
the United States in intervention (Exhibits A and B which are 
the option and its acceptance are omitted because they are 
printed in Moody’s Appendix pp. 37-40); Order of October 19, 
1942, allowing intervention; and answer of Moody to complaint 
in intervention. 

STATEMENT OP POINTS OF UNITED STATES, APPELLANT IN 

NO. 8450 

The district court erred: 

(1) In holding that the judgment of January 24, 1939 was 
res judicata of the Government’s complaint. 

(2) In dismissing the Government’s complaint. 

(3) In failing to enter judgment for the United States. 

SUMMARY OF ARGUMENT 

I 

The Federal District Court of North Carolina lacked juris¬ 
diction to enter a money judgment against the United 

States 

A. A judgment may be entered against the United States 
only when specific consent has been granted by statute. The 
fact that the Government has invoked the jurisdiction of the 
courts is not a waiver of sovereign immunity so as to permit 
adjudication upon counterclaims. United States v. U. S . 
Fidelity Co., 309 U. S. 506 (1940); United States v. Shaw, 309 
U. S. 495 (1940). Neither the Act of August 1, 1SSS, c. 728, 
25 Stat. 357, 40 U. S. C. secs. 257, 258 nor the Weeks Forestry 
Act of March 1, 1911, c. 186, 36 Stat. 961 as amended, 16 
U. S. C. secs. 515-521 under which the condemnation proceed- 
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ings were brought, contained such consent. The Act of August 
1, 18S8, simply authorizes federal condemnation proceedings 
and provides that conformity shall be had to state law as to 
the procedure to be followed. It is not a consent to be sued. 
Carlisle v. Cooper, 64 Fed. 472 (C. C. A. 2, 1894); Kanakanui 
v. United States, 244 Fed. 923 (C. C. A. 9,1917); United States 
v. Knowles Estate, 58 F. 2d 718 (C. C. A. 9,1932). 

The statutes contemplated entry of the usual conditional 
condemnation judgment providing that if the United States 
should pay the amount of the award title would vest in the 
Government. Such was the type of judgment contemplated 
by the Weeks Forestry Act, 16 U. S. C. sec. 517a and by the 
North Carolina Code (1939) sec. 1723. The Government’s 
petition in condemnation sought such a judgment and the 
interlocutory judgments entered prior to January 24.1939, con¬ 
templated the usual conditional judgment. The court had no 
authority to go further in its final judgment. 

B. The condemnation court could not enlarge its jurisdiction 
by finding that the Government had taken possession pending 
the proceedings. Such taking of possession was authorized by 
the option contract. In any event, it did not change the nature 
of the proceedings. In Cherokee Nation v. Kansas Railway 
Co., 135 U. S. 641 (1S90) the court held that even when a non¬ 
governmental condemnor had entered into possession under 
court order, the usual condemnation judgment should be 
entered. It stated that if the judgment were not paid in a 
reasonable time, the condemnor would become a trespasser. 
Similarly, in United States v. Boston C. C. & N. Y. Canal Co., 
271 Fed. 877 (C. C. A. 1, 1921) it was held to be erroneous to 
enter an affirmative judgment against the United States, which 
had previously taken possession, rather than a conditional judg¬ 
ment. See also Commercial Station Post Office v. United 
States, 48 F. 2d 183 (C. C. A. 8.1931). 

The statement in the condemnation judgment that title had 
passed to the Government was plainly beyond the court’s 
jurisdiction for, in ordinary condemnation, title does not pass 
until payment. Cherokee Nation v. Kansas Railway Co., 135. 
U. S. 641 (1S90); Hanson Co. v. United States, 261 U. S. 581 
(1923); Dan forth v. United States, 30S U. S. 271, 284-285 

517406—43- 2 
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(1939); Light Co. v. Manufacturing Co., 209 N. C. 560, 562, 
184 S. E. 48 (1936). 

C. The Tucker Act is the remedy by which Moody may 
recover compensation for the alleged taking but it does not 
sustain the judgment here involved, for a Tucker Act claim 
may not be joined with a condemnation proceeding. United 
States v. Shingle, 91 F. 2d 85 (C. C. A. 9, 1937), certiorari de¬ 
nied 302 U. S. 746; United States v. John Ii Estate, 91 F. 2d 
93 (C. C.A. 9, 1937), certiorari denied 302 U. S. 746; Carlisle 
v. Cooper, 64 Fed. 472 (C. C. A. 2, 1894); United States v. 
Nipissing Mines Co., 206 Fed. 431 (C. C. A. 2, 1913). It is a 
practical impossibility to join a Tucker Act claim with a con¬ 
demnation proceeding because of the many differences of pro¬ 
cedure in the two cases. The conditions under which the 
sovereign immunity from suit has been waived must be strictly 
complied with. United States v. Shaw, 309 U. S. 495 (1940). 
Moody made no attempt to comply with the Tucker Act. 

D. If the judgment is construed as a conditional condemna¬ 
tion judgment that, upon payment of the amount of the award, 
title shall vest in the Government, it obviously does not sup¬ 
port the present action for mandatory relief to compel pay¬ 
ment. Such a judgment “is an offer subject to acceptance by 
the condemnor.” Danforth v. United States, 308 U. S. 271, 
284 (1939). Moreover, as so construed, the judgment has prob¬ 
ably expired for payment must be made in a reasonable time. 
Cherokee Nation v. Kansas Railway Co., 135 U. S. 641 (1890)-; 
Miller v. United States, 61 App. D. C. 58, 57 F. 2d 424 (1932). 
And North Carolina Code, sec. 1723 requires that payment be 
made within one year or the right to take the property “shall 
ipso facto cease and determine.” 

II 

Even assuming that the North Carolina judgment is valid, 

the court below correctly dismissed appellant’s petition 

A. The Weeks Forestry Act, pursuant to which the Govern¬ 
ment sought to acquire Moody’s land, requires that the price 
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of acquisition be approved by the National Forest Reservation 
Commission, 16 U. S. C. sec. 513. The commission has never 
approved a price of more than $4 per acre. Mandatory relief 
may not be granted to compel a payment which is forbidden 
by statute. Haskins Bros. & Co. v. Morgenthau, 66 App. D. C. 
178, 85 F. 2d 677 (1936) certiorari denied 299 U. S. 588. Ap¬ 
pellant seems to t&ke the position that the requirement of 
approval by the commission does not apply to acquisitions by 
condemnation. On the contrary, the requirement is equally 
applicable when forest lands are acquired by direct purchase 
or condemnation. United States v. Graham & Irvine, 250 Fed. 
499 (Va. 1917). Cf. Wachovia Bank & Trust Co. v. United 
States, 98 F. 2d 609 (C. C. A. 4, 1938); Coggeshall v. United 
States, 95 F. 2d 986 (C. C. A. 4,1938). 

B. Appellant’s contention that the appellees should be di¬ 
rected to certify the claim for payment under the Supplemental 
Appropriation Act of December 17, 1941, c. 51, 55 Stat. 810, is 
contrary to the plain terms of the statute. Rather than re¬ 
quiring Government officers to certify claims to the Comp¬ 
troller General, the Act directs the Secretary of the Treasury to 
pay only such claims “as are certified to him by the Comptroller 
General.” The Comptroller is not a party to this suit; hence 
the issue whether the court might compel him to certify a claim 
is not presented here. Moreover, it is clear that such manda-1 
tory relief would not be granted, because the determination 
whether a certain claim should be paid from a lump sum ap¬ 
propriation involves the exercise of discretion of the Comp¬ 
troller and is not a purely ministerial matter. Cloutier v. 
Morgenthau, 67 App. D. C. 3, 8S F. 2d 846 (1937); Reeside v. 
Walker, 11 How. 272 (1850). 

Ill 

If the North Carolina judgment is valid, the court below erred 
in dismissing the claim of the United States 

A. The condemnation court rejected the Government’s mo¬ 
tion to fix the award at the amount of the contract on the 
ground that questions as to the contract had not been litigated; 
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iii the proceeding. Obviously, therefore, the condemnation 
judgment could not be res judicata of the Government’s claim 
on any theory that the matter had already been determined. A 
judgment constitutes an estoppel as to matters not actually 
litigated only when t.he second action attempts to assert the 
same cause of action as that in the first suit. Cromwell v. 
County of Sac, 94 U. S. 351 (1876). The Government's pres¬ 
ent claim for breach of contract asserts an entirely different 
cause of action from its petition to acquire Moody’s land under 
the power of eminent domain. Woodbury v. District of Co¬ 
lumbia, 67 App. D. C. 278. 92 F. 2d 202 (1937). In fact, the 
amount of damage was not ascertained until the award was en¬ 
tered setting the amount which it would cost the Government 
to acquire the land. 

B. The claim of res judicata being without merit, the court 
below should have entered judgment for the United States. 
The amount of damages is fixed, for it represents the price in 
excess of $4 per acre, which the Government is compelled to 
pay to secure the land Moody promised to convey for 84 per 
acre. There can be no doubt that by refusing to accept the 
commissioners’ award, by procuring the jury’s verdict and by 
preventing the entry of judgment notwithstanding the verdict, 
Moody breached his contract to permit the Government to ac¬ 
quire the land at 84 per acre. The only other defense men¬ 
tioned below or in the condemnation proceedings was the claim 
that the option had expired prior to institution of the proceed¬ 
ings. Such defense is plainly without merit. As the court 
held in Wachovia Bank & Trust Co. v. United States, 98 F. 2d 
609 (C. C. A. 4, 1938) the time stated in the option does not 
limit the period within which the Government must institute 
or complete condemnation proceedings. It is merely a limit 
upon the time when a bilateral contract may be formed by ac¬ 
ceptance of the option. Moody’s option was duly accepted 
within the time fixed and the proceedings were brought and 
completed within a reasonable time thereafter. Cf. Coggeshall 
v. United States, 95 F. 2d 986 (C. C. A. 4, 1938); Boswell v. 
United States, 123 F. 2d 213 (C. C. A. 5,1941). 
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ABGTXMENT 

I 

The Federal District Court of North Carolina lacked juris¬ 
diction to enter a money judgment against the United 
States 

The North Carolina judgment upon which appellant bases 
his claim decreed that “the United States is the owner in fee 
simple and entitled to the immediate possession” of the land 
and ordered that Moody “have and recover of the United States 
of America the sum of Six ($6.00) Dollars per acre for said 
land” with interest (Moody’s App. p. 24). The North Caro¬ 
lina court had no jurisdiction to enter such a judgment. The 
judgment being void for want of jurisdiction, it is, of course, 
subject to collateral attack. United States v. United States 
Fidelity Co., 309 U. S. 506, 51^-515 (1940). 

A. The^ United States has not consented to the entry of a 
money judgment against it in condemnation proceedings .— 
The rule is firmly established that “without specific statutory 
consent, no suit may be brought against the United States.” 
United States v. Shaw, 309 U. S. 495, 500 (1940). “The ob¬ 
jection to a suit against the United States is fundamental, 
whether it be in the form of an original action or a set-off or a 
counterclaim,” Nassau Smelting Works v. United States, 266 
U. S. 101, 106 (1924); United States v. Shaw, 309 U. S. 495 
(1940); United States v. United States Fidelity Co., 309 U. sj 
506 (1940). As the court said in the Fidelity Co. case (p. 514) 
“Consent alone gives jurisdiction to adjudge against a sovi 
ereign. Absent that consent, the attempted exercise of judicial 
power is void.” 

As the condemnation petition (par. I) and appellant’s com¬ 
plaint in the instant case (par. 5) show, the condemnation pro¬ 
ceedings were instituted under the Act of August 1.1SSS, c. 72S, 
25 Stat. 357.40 U. S. C. secs. 257, 25S. giving the federal district 
courts jurisdiction of condemnation proceedings brought by the 
United States and providing that the practice and procedur^ 
shall conform to state law, and under the Weeks Forestry Ac) 
of March 1, 1911, c. 1S6, 36 Stat. 961, as amended by the Ac) 



12 


of June 7, 1924, c. 348, 43 Stat. 653, 16 U. S. C. secs. 515-521. 
These statutes do not contain any provision consenting to the 
entry of a money judgment against the Government. Clearly, 
the Act of August 1, 1888 contains no such consent. As the 
court held in Carlisle v. Cooper, 64 Fed. 472 (C. C. A. 2,1894) 
that Act had the same meaning as the General Conformity Act 
and (p. 475) “It has never been supposed that the Act of June 
1, 1872 [the General Conformity Act] was intended as a con¬ 
sent by Congress to waive the immunity of the Government 
from judgments for damages or costs.” Accord: Kanakanui v. 
United States, 244 Fed. 923 (C. C. A. 9,1917); United States v. 
Knowles' Estate, 58 F. 2d 718 (C. C. A. 9, 1932). Nor does 
the Weeks Act contain any such consent. On the contrary, it 
provides (16 U. S. C. sec. 517 a): 

In condemnation proceedings # # * in which a de¬ 

cree is entered vesting title thereto in the United States 
upon payment of the award into the registry of the 
court, the Secretary of Agriculture is authorized to make 
such payment when advised by the Attorney-General 
that the proceedings and decree are regular. 

This statute contemplated entry of the usual conditional con¬ 
demnation judgment that if the Government should pay the 
amount of the award, title would vest. Such conditional judg¬ 
ment is, of course, much different from the money judgment 
here involved. The Supreme Court, in Danforth v. United 
States, 308 U. S. 271 (1939). stated the effect of the usual con¬ 
demnation judgment as follows (p. 284): 

The determination of the award is an offer subject to 
acceptance by the condemnor and thus gives to the user 
of the sovereign power of eminent domain an oppor¬ 
tunity to determine whether the valuations leave the 
cost of completion within his resources. 

The same conditional judgment is provided for in the North 
Carolina law to which the proceedings conformed as to forms 
and modes of procedure. Section 1723 of the North Carolina 
Code (1939), provides that 
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1 i 

upon payment by said corporation of the sum adjudged 

# # # into the office of the clerk of the superior 
court, then and in that event all persons who have been 
made parties to the proceedings shall be divested of all 
right, estate and interest # # 

The section further provides: I 

If the amount adjudged to be paid the owner under ihis 
chapter shall not be paid within one year after final 
judgment in the proceeding, the right under the judg¬ 
ment to take the property or rights condemned shall 
ipso facto cease and determine * * *. 

This statute plainly embraced only the usual conditional 
condemnation judgment and not an affirmative money judg¬ 
ment. Such was the judgment asked for in the condemnation 
petition which sought “orders, judgments and decrees as may 
be necessary to divest each and every interest and estate in 
said lands out of all other persons and vest the entire and unin¬ 
cumbered fee thereof in the United States of America upjon 
payment into the Registry of the Court of a just compensa¬ 
tion therefor” (Moody’s App. p. 13). The interlocutory judg¬ 
ment of condemnation entered by the court on February 11, 
1937, provided for such a conditional judgment stating (Gdv. 
App. p. 47). 

that upon due ascertainment by appraisal and awajrd 

* * * of the value * * * and upon the pay¬ 
ment of the said appraised value into Court, the title 
of said property * * * shall be divested out of 
any and all persons whomsoever and vested in the 
United States * * *. 

So also the decree confirming the report of the commission¬ 
ers except as to Moody’s land ordered that upon payment, 
title should vest in the Government (Gov. App. p. 49). Thus 
prior to the entry of the final judgment the court recognized 
that by instituting the proceedings the Government agreed 
merely to the entry of the usual conditional condemnation 
judgment. There was no grant of authority to enter a money 
judgment against the United States. 


I 


I 
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B. The alleged taking did not enlarge the condemnation 
' court's jurisdiction. —The final judgment of January 24, 1939, 
shows that the court was well aware of the limitations on its 
i jurisdiction, and sought to avoid them by reference to an 
alleged taking. It stated that Government agents had cut 
timber from the land, expressed the opinion that this consti¬ 
tuted a taking and decreed that the United States “is the owner 
i in fee simple*’ of the land (Moody’s App. pp. 23-24). But 
clearly this alleged taking could not constitute a consent by 
i Congress to the entry of a money judgment. 

The acts of the Government agents in cutting trees con¬ 
stituted only a temporary occupation of part of the land and 
' was authorized by paragraph 7 of the contract permitting the 
Government to use the lands pending the proceedings. In any 
event, even if possession had been granted by court order, 

! the nature of the proceedings and the jurisdiction of the court 
was not changed. This was settled in Cherokee Nation v. 
Kansas Railway Co., 135 U. S. 641 (1890). The statute there 
involved provided that the Railway Company, the condemnor, 
i might take possession pending a trial as to value by paying into 
i court twice the amount of a commissioners’ appraisal. The 
i Court stated the effect of the entry into possession as follows 
(135 U. S. 641,660): 

So that, if the result of the trial should be a judgment 
in [the landowner’s] favor in excess of the amount paid 
into court, the defendant [the condemnor] must pay off 
the judgment before it can acquire the title to the prop¬ 
erty entered upon, and failing to pay it within a reason¬ 
able time after the compensation is finally determined, 
it will become a trespasser, and liable to be proceeded 
against as such. And, in such case, if the plaintiff shall 
sustain damages by reason of the use of its property by 
the defendant pending appeal, the latter will be liable 
therefor. 3 

Thus, even when a non-governmental condemnor has been 
granted possession by court order, a money judgment for value 

* The question of recovery of such damages against the United States is 
considered below in connection with the Tucker Act. 
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of the land is not entered but merely the usual conditional 
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condemnation judgment. Similarly, in Commercial Statiol 
Post Office v. United States , 48 F. 2d 183 (C. C. A. 8, 1931) 
where the court permitted the United States to take possessiojn 
pending the determination of value, the court recognized that 
the Government might “abandon the condemnation proceeding 
before or after final award.” 

Again, in United States v. Boston C. C. of N. Y. Canal Co., 
271 Fed. 877 (C. C. A. 1, 1921) the owner petitioned for ah 
absolute judgment for the amount of the jury’s verdict becaus^ 
the Government had taken possession prior to institution of 
the proceedings. The district court did not, in terms, enter 
a money judgment against the United States. However, ijt 
denied the Government’s motion to strike out the petition fo r 
such a judgment and left the matter open for future considera¬ 
tion if the Government did not pay the amount of the award, 
indicating that if payment were not made the court would 
enter an affirmative judgment. See 271 Fed. at pp. S80-8Sl r 
The circuit court of appeals reversed stating (p. 899): j 

We think the [Government’s] motion should have 
been granted and the judgment framed without reference 
to the petition. The petition for judgment was 
grounded upon a theory entirely inconsistent with the 
petition for condemnation, with the answer of the Cana] 
Company asserting sole ownership in the canal property 
and with the verdict of the jury finding that it was the 
sole owner; and the court should have entered a condi¬ 
tional judgment, such as is customary and called for by 
the statutes under which the condemnation proceeding 
was brought, and complying with the pleadings and 
verdict of the jury. 

The statute referred to was the Act of August 8, 1917, c. 49, 
40 Stat. 250, which authorized the institution of condemnation 
proceedings to acquire the canal if a purchase could not be 
arranged, the proceedings to be conducted pursuant to the 
Act of August 1,1888, c. 728, 25 Stat. 357, 40 U. S. C. secs. 257, 
258, and “the acceptance of the award in said proceedings to be 
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subject to the future ratification and appropriation by Con¬ 
gress.” 40 Stat. at p. 262. Substantially the same statutory 
provisions are involved in the instant case for, as will be shown 
! (infra, pp. 21-23), the Forest Reserve Commission must ap- 
! prove the price of acquisition whether it is accomplished by 
direct purchase or by condemnation proceedings. Thus, the 
instant case is not distinguishable from the Cape Cod Canal 
case where the court held that the customary conditional 
judgment should be entered. 

The North Carolina district court was well aware that merely 
taking possession could not irrevocably commit the Govern¬ 
ment. Therefore, it went further and held that by the taking 
of possession, title had passed to the Government. Such decree 
was clearly beyond the condemnation court’s jurisdiction. In 
Cherokee Nation v. Kansas Railway Co., 135 U. S. 641 (1890) 
the court held (p. 659): 

Within the meaning of the Constitution, the property, 
although entered upon, pending the appeal, is not taken 
until the compensation is ascertained in some legal 
mode, and, being paid, the title passes from the owner. 

More recently, in Hanson Co. v. United States, 261 U. S. 581 
(1923), the court stated (p. 587): 

The owner is protected by the rule that title does not 
pass until compensation has been ascertained and paid, 
nor a right to possession until reasonable certain 
and adequate provision is made for obtaining just 
compensation. 

And this fact was again emphasized in Danforth v. United 
States, 308 U. S. 271,284-285 (1939)/ 


‘The statement in the Danforth opinion that “until taking, the condemnor 
may discontinue or abandon his effort," 308 U. S. at p. 284, does not imply 
that after taking of possession an absolute judgment may be entered against 
the United States. The court was referring to the right of the Government 
to abandon prior to taking without assumption of any liability. No reference 
was made to the question as to procedure for recovering compensation for 
a temporary taking when the Government thereafter abandons the project. 
The remark was made in discussing the question whether there had been 
a taking so that interest from the date thereof should be included in the 
condemnation judgment. It does not follow from the fact that such Interest 
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The same result follows under North Carolina procedure 
for the statute, while authorizing the taking of possession 
pending appeal from the appraisal, provides that upon pay¬ 
ment of the final judgment, the owner is divested of title ana 
directs a surrender of possession and repayment of the deposit 
if the court denies the power of the condemnor to take. Empie 
v. United States, 131 F. 2d 481 (C. C. A. 4, 1942). See Light 
Co. v. Manufacturing Co., 209 N. C. 560, 562, 184 S. E. 48 
(1936). 

These authorities make it plain that the district court had 
no power to decree passage of title nor to enter a money judg- 
ment against the United States. The court may not compel 
the Government to take land against its will. 5 

C. The judgment may not he sustained by reference to the 
Tucker Act. —In the condemnation proceedings, the court 
was not authorized to do more than enter a conditional con¬ 
demnation judgment. The Tucker Act presents the proper 
remedy by which a condemnee may obtain compensation for 
alleged temporary or permanent taking of possession pending 
the proceedings. It is clear, however, that a Tucker Act claim 
may not be consolidated with a condemnation proceeding and, 
in the instant case, Moody's answer to the condemnation pro¬ 
ceeding may not be construed as a Tucker Act complaint. 
Such was the conclusion in United States v. Shingle, 91F. 2d 85, 

is included in the award that an absolute judgment can be entered against 
the Government and thereby the Government can be prevented from aban¬ 
doning a project which has become too expensive. See Commercial Station 
Po*t Office v. United State*, 4$ F. 2d 183 at page 185 (C. C. A. 8.1931). No 
question of the exercise of such right of abandonment was presented in the 
Danforth case and it was obvious that the Government would not desire 
to do so, for the project was an essential part of the Mississippi Flood 
Control program and had been substantially completed. See 308 U. S. 
at p. 2S6. 

* Proceedings under the Declaration of Taking Act of February 20, 1931. 
c. 307, 46 Stat. 1421. 40 U. S. C. secs. 258 a-e, adopting the District of Colum¬ 
bia Act, D. C. Code Title 16. sec. 628, present an entirely different situation. 
Title is taken at the time of filing the declaration. The money deposited 
constitutes payment of compensation. See United State* v. S.08 Acre* of 
Land. ete.. 46 F. Supp. 64 (S. D. N. Y. 1942). And the Act specifically author¬ 
izes a money judgment against the United States for the amount of any 
deficiency. Under D. C. Code, Title 16. sec. 637, such deficiency judgment is 
to be paid in the manner of money judgments of the Court of Claims. 
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89 (C. C. A. 9.1937), certiorari denied 302 U. S. 746, and United 
States v. John Ii Estate, 91 F. 2d 93, 94 (C. C. A. 9,1937), cer¬ 
tiorari denied 302 U. S. 746. In the Shingle case, the court sus¬ 
tained assignment of errors relating to the award of compensa¬ 
tion for a partial taking prior to institution of the condemna¬ 
tion proceedings, stating (p. 89): 

These assignments are well taken. The Railway Com¬ 
pany has its remedy under [the Tucker Act] but the 
statute under which this condemnation proceeding was 
brought (Act of April 14,1930, supra ) did not authorize 
the Railway Company to pursue that remedy in this 
proceeding. 

So also the court in Carlisle v. Cooper, 64 Fed. 472 (C. C. A. 
2,1894) held that although certain allowances might be recov¬ 
erable under the Tucker Act (Act of March 3, 1887, c. 359, 
24 Stat. 505), it could not be recovered in the condemnation 
proceedings. The court said (p. 476): “But a judgment for 
a money recovery can only be obtained against the Govern¬ 
ment of the United States in a suit instituted conformably 
with a statute of Congress which authorizes such a recovery.” 
And in United States v. Nipissing Mines Co., 206 Fed. 431 
(C. C. A. 2,1913) the same court held that a Tucker Act claim 
could not be asserted as a counter-claim. See also Danforth v. 
United States, 308 U. S. 271, 282 (1939) where the court em¬ 
phasized the fact that its holding was based on the Flood Con¬ 
trol Act, not the Tucker Act. 

In the instant case Congress has not authorized Moody 
,to assert his Tucker Act claim in the condemnation proceeding. 
In United States v. Shaw, 309 U. S. 495 (1940), while discussing 
the sovereign immunity from suit and the relaxation of that 
immunity in some cases, the court noted (p. 501) “Even when 
suits are authorized they must be brought only in designated 
courts” and stated (p. 502) “It is not our right to extend the 
waiver of sovereign immunity more broadly than has been 
directed by the Congress.” 

The inappropriateness and, in fact, practical impossibility 
of joining a Tucker Act claim with a condemnation proceed- 
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ing clearly appears from a comparison of procedure in the two 
actions. The jurisdiction of federal district courts in Tucker 
Act suits is limited to claims not exceeding $10,000, and all 
trials in the district court must be tried to the court without 
a jury. Judicial Code, sec. 24 (20), 28 U. S. C. sec. 41 (20). 
The Tucker Act petition must be mailed to the Attorney Gen¬ 
eral and the court must enter not only findings of fact and 
conclusions of law, but also an opinion. 28 U. S. C. secs. 7624 
765. The Federal Rules of Civil Procedure govern Tucker Act 
proceedings. 28 U. S. C. sec. 761. See United States v. Sher\ 
wood , 312 U. S. 584, 591 (1941). 

In condemnation proceedings trial is had before appraisal 
commissioners, a jury, or the court without a jury. The Fed¬ 
eral Rules of Civil Procedure do not apply except upon appeall 
Rule 81 (a) (7). Courts usually do not write opinions in con-j 
demnation cases. The monetary limitation of the Tucker Act 
is obviously inappropriate in proceedings to determine th4 
value of property. Furthermore, the court must determine 
the property rights of all the parties to the condemnation pro4 
ceedings before it can make an award to any claimant. In 
fact, the condemnation proceedings here involved were brought! 
solely because Moody could not establish a satisfactory title^ 
In United States v. Sherwood, 312 U. S. 584 (1941), the court 
held that Tucker Act jurisdiction is strictly limited to suits 
between a claimant and the Government and, therefore, juris¬ 
diction is lacking when the adjudication requires the presence 
of a third party. 

These considerations make it abundantly clear that the 
United States has not consented to the consolidation of Tucker 
Act suits with condemnation proceedings. Moreover, Moody 
made no attempt to conform to the Tucker Act, for neither his 
answer nor any other pleading was served upon the Attorney 
General. It is clear, therefore, that the Tucker Act can not 
support the jurisdiction of the court to enter the judgment 
against the United States. 

D. The judgment of January 24,1989 does not support this 
suit when construed as a conditional condemnation judg¬ 
ment. —It has been shown that the North Carolina District 
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Court’s jurisdiction was limited to entry of a judgment order¬ 
ing that the United States might acquire fee simple title upon 
1 the payment of the amount of the award. Such a judgment 
would not impose liability-upon the United States to pay and, 
hence, no ministerial duty to pay could rest on the Govern¬ 
ment officers. Moreover, it is doubtful whether such a judg¬ 
ment entered in 1939 would now be effective. The North Caro¬ 
lina Code (1939) sec. 1723 provides that: 

If the amount adjudged to be paid the owner of any 
property condemned under this chapter shall not be paid 
within one year after final judgment in the proceeding, 
the right under the judgment to take the property or 

rights condemned shall ipso facto cease and determine. 

« • * 

The same rule is generally applicable to federal condemna¬ 
tion proceedings. In Cherokee Nation v. Kansas Railway 
Company, 135 U. S. 641 (1890), in describing the effect of a 
condemnation judgment, the court said (p. 660): 

* * * the defendant [condemnor] must pay off the 
judgment before it can acquire the title to the property 
entered upon, and failing to pay it within a reasonable 
time after the compensation is finally determined, it 
will become a trespasser, and liable to be proceeded 
against as such. 

This Court reached the same conclusion in Miller v. United 
States, 61 App. D. C. 58,57 F. 2d 424 (1932). 

Thus, regardless of whether conformance is had to the North 
Carolina law,® it is questionable whether the United States 
would obtain title if the relief sought in this case were granted. 

To summarize .—The foregoing discussion makes it plain 
that the judgment of January 24,1939, was void because of lack 

•The United States does not believe that the conformity provision, 40 
U. S. C. sec. 258, compels the federal courts to follow such state laws in all 
cases. In many instances, the time limitation is so short—ten to thirty 
days—that it is impossible for the federal Government to comply. Cf. Cog - 
geshall v. United States, 05 F. 2d 986, 989 (C. C. A. 4, 1938). However, it 
seems probable that the state provision as to effect of lapse of a reasonable 
time will be followed. Cf. 28 U. S. C. sec. 812, that federal court Judgments 
are liens to the extent provided by state law. 
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of consent of the United States. A condemnation court’s ju¬ 
risdiction is limited to the entry of conditional condemnation 
judgment. The fact that possession has been taken pending 
the proceedings either with or without court order does not en¬ 
large that jurisdiction. Nor does the Tucker Act extend the 
condemnation court’s jurisdiction, for a Tucker Act suit may 
not be joined nor consolidated with condemnation proceedings. 
Finally, viewed as a condemnation judgment, the judgment 
of January 24, 1939, could not impose a ministerial duty on 
the Government officers and, in any event, may well have ex¬ 
pired. It is therefore submitted that the court below cor¬ 
rectly dismissed this proceeding seeking to compel payment 
of the judgment. 


II 

Even assuming that the North Carolina judgment is valid, 
the court below correctly dismissed appellant’s petition 


Appellant’s petition sought mandatory relief to compel the 
Government officers to take steps to pay the judgment includ¬ 
ing, if necessary, submission of the claim to Congress (Moody’s 
App. pp. 7-8). The court below held that it had no authority 
to grant the relief requested (Moody’s App. p. 47). In this 
Court, appellant seeks either (1) to compel the Secretary of 
Agriculture or the Secretary of the Treasury to pay the judg¬ 
ment or (2) to compel those officers to certify the judgment to 
the Comptroller General (Br. 13). Appellant’s argument 
rests upon two assertions. First, that a ministerial duty rests 
upon the Government officers to make such payment, and sec¬ 
ond, that funds are available to pay the judgment. Neither 
of these assertions has merit. 

A. The Weeks Forestry Act prohibits payment of the judg¬ 
ment .—The Government sought to acquire Moody’s lands for 
national forest purposes pursuant to the Weeks Forestry Act, 
as amended. That Act created the National Forest Reserva¬ 
tion Commission composed of the Secretaries of War, Interior 
and Agriculture, two senators and two representatives. The 
Commission was authorized “to fix the price or prices at which” 
lands for national forest purposes “may be purchased, and no 
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purchases shall be made of any lands until such lands have 
been duly approved for purchase by the commission” 16 
U. S. C. sec. 513. The Commission approved the price of $4.00 
per acre set out in Moody's option. It has never approved 
i the $6.00 per acre price set out in the judgment. Congress 
has forbidden payment without such approval. It follows 
that mandatory relief may not be granted to compel such 
illegal payment by Government officers. Haskins Bros. & 
Co. v. Morgenthau, 66 App. D. C. 17S, 85 F. 2d 677 (1936), 
certiorari denied 299 U. S. 588. 

Appellant's brief completely ignores the limitation of com¬ 
mission approval and the argument merely asserts that a 
ministerial duty to pay exists. * In fact, 16 U. S. C. sec. 513 
requiring commission approval is not even referred to as one 
i of the statutes involved. Section 517a of 16 U. S. C. author- 
1 izing the Secretary of Agriculture to pay condemnation awards 
is, however, quoted by appellant (Br. 6-7). Apparently it is 
assumed, without advancing .any reason therefor, that the re¬ 
quirement of commission approval does not apply when forest 
lands are acquired by condemnation. Clearly such assump¬ 
tion is erroneous. 

In United States v. Graham & Irvine, 250 Fed. 499 (D. Va. 

1 1917) it was contended that approval of the commission must 
be given prior to institution of condemnation proceedings. 
The contention was rejected, the court stating (p. 503): “the 
Forest Reservation Commission may refuse to pay the money 
into court if the condemnation commissioners fix too high a 
valuation.” Cf. Coggeshall v. United States, 95 F. 2d 986 
(C. C. A. 4, 1938); Wachovia Bank and Trust Co. v. United 
States, 98 F. 2d 609 (C. C. A. 4, 1938). The Weeks Act does 
not separately grant an authority to condemn. That author¬ 
ity is contained in the Act of August 1, 1888, which empowers 
a Government officer to acquire land by condemnation when 
the officer has been “authorized to procure real estate” 40 
U. S. C. sec. 257. Thus, the authority of the Secretary of 
Agriculture to condemn is not independent but arises from the 
power to purchase which is limited to “such lands as have been 
approved for purchase by the National Forest Reservation 
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Commission at the price or prices fixed by said commission.” 
16 U. S. C. sec. 516. The authority to condemn is, therefore, 
simply a power to purchase by condemnation rather than 
directly and is subject to the same limitation as to approval 
by the commission. There is nothing to indicate that merely 
by authorizing the Secretary to pay condemnation judgments 
it was intended that the requirement of approval by the com¬ 
mission should be removed. Such a conclusion would largely 
defeat the purpose of the limitation. 

Furthermore, the Act does not purport to impose any minis¬ 
terial duty on the Secretary’. It merely authorizes him to 
make payment when “a decree is entered vesting title [to the 
land] in the United States upon payment of the award into 
the registry of the court.” 16 U. S. C. sec. 517a. Such a 
decree merely grants the Government an option to pay (see 
supra, p. 12). It does not impose an absolute duty upon the 
Secretary to pay the judgment. Finally, the statute refers 
only to a conditional condemnation judgment. It has no ap¬ 
plication to the affirmative money judgment which appellant 
is attempting to enforce here. 

B. No appropriation is available to pay the claim .—Funds 
for the purchase of these lands were made available by the 
Emergency Relief Appropriation Act of April S, 1935, c. 48, 49 
Stat. 115. Specific appropriations for particular projects 
were not made, the Act providing simply a lump sum for “sani¬ 
tation, prevention of soil erosion, prevention of stream pollu¬ 
tion, sea coast erosion, forestation, flood control, rivers and har¬ 
bors and miscellaneous projects.” A part of the appropriation 
was allocated to the purchase of Moody's lands. The appro¬ 
priations made by the 1935 Act were to remain available until 
June 30, 1937. However, the Supplemental Appropriation 
Act of December 17,1941, c. 51, 55 Stat. 810 provided (sec. 501 
(a), 55 Stat. at p. 837) “The Secretary of the Treasury is hereby 
authorized and directed to pay out of funds made available 
in subsection (f) of this section such claims as are certified to 
him by the Comptroller General of the United States which 
were otherwise properly payable under the provision of thei 
following Acts: Emergency Relief Appropriation Act of 1935 
(49 Stat. 115) * * * .” Thus, some funds under the 1935 

517496 — 4 ; 
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Act may still be paid, if certified by the Comptroller General. 
Moody’s claim has not been so certified and in fact the alloca¬ 
tion of funds for this project was canceled. 

Despite the lack of certification by the Comptroller General, 
appellant relies on this Act to sustain his claim. He seeks an 
i order compelling appellees to certify the judgment to the 
Comptroller General. But that is directly contrary to the 
i provisions of the Act. It permits the Secretary of the Treas- 
i ury to make payments only when the Comptroller General 
i has certified the claim. Whether mandatory relief would be 
granted to compel such certification is not an issue here for the 
Comptroller is not a party. Certainly, there is nothing in the 
i statute to support appellant’s notion that the Secretary of 
Agriculture or the Secretary of the Treasury should certify the 
claim to the Comptroller. 

Moreover, it is clear that the function of certifying claims 
i for payment is more than simply a ministerial matter. The 
1935 Act did not make a specific appropriation to pay for 
i Moody’s lands but merely a lump sum allocation of funds for 
forestation and other purposes. The discretion to choose the 
particular purpose's was vested in the Government officers. 
For this reason mandatory relief to compel payment of a claim 
from that appropriation could not be granted. As this court 
held in Cloutier v. Morgenthau, 67 App. D. C. 3, 88 F. 2d 846 
(1937), claims against the United States may not be paid “until 
an appropriation is made by Congress for that express purpose.” 
The rule is the same even though, as here, the claim asserted 
! is in the form of a judgment. Reeside v. Walker, 11 How. 
272 (1850); Redfield v. Windom, 137 U. S. 636 (1891). 
Clearly, the 1941 Act imposed more than a purely ministerial 
duty on the Comptroller General when it required him to cer¬ 
tify claims for payment. It is his duty to determine that the 
claim is valid. And if the amount of valid claims exceeds the 
appropriation the Comptroller General must exercise his dis¬ 
cretion to determine which claims shall be paid. 

Appellant’s request that the Government officers be re¬ 
quired to submit the claim to Congress cannot be granted for 
i no statute imposes such a duty and, as this court said in Has- 
1 kins Bros. & Co. v. Morgenthau, 66 App. D. C. 178, 85 F. 2d 
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677 (1936), certiorari denied 299 U. S. 588, “no suit can be 
brought to enforce the making of an appropriation.” Reme¬ 
dies which might be available to compel payment of judgments 
against the United States in suits under the Tucker Act are 
irrelevant for, as already shown (supra, pp. 17-19), the Tucker 
Act is not here involved. 

Therefore, even assuming that the North Carolina judgment 
was valid, the court below was clearly right in dismissing ap¬ 
pellant’s petition. 


If the North Carolina judgment is valid, the court below 
erred in dismissing the claim of the United States 

The United States was permitted to intervene in this suit 
to assert a claim against Moody for breach of the contract by 
which he agreed to convey the land to the Government at $4.00 
an acre. Moody’s answer thereto alleged that the condemna¬ 
tion court’s judgment was res judicata of' the Government’s 
claim and the court below so held. If this Court sustains the 
Government’s primary contention that the North Carolina 
judgment is void (supra, pp. 11-21), it will not be necessary at 
this time to consider the Government’s claim for damages. 
But if the North Carolina judgment is sustained, the Gov¬ 
ernment’s claim should be passed upon regardless of this Court’s 
decision on the question of appellant’s right to mandatory 
relief. 

A. The judgment of January 24,1989, is not res judicata of 
the Government's claim. —The Government’s petition for con¬ 
demnation mentioned the option given by Moody but a copy 
was not attached to the petition nor did the petition allege 
that a contract had been formed by acceptance of the option. 
After the decision in United States v. Wachovia Bank & Trust 
Co., 98 F. 2d 609 (C. C. A. 4, 1938) the Government sought to 
have the price fixed at the amount stated in the option. The 
final judgment denied this motion. This judgment found as 
a fact that the one question submitted to the jury was the 
reasonable market value of the land. It further found that no 
question was raised other than value of the property and that j 
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no evidence as to acceptance of the option was introduced, 
i And the opinion of the court expressed in the judgment is 
stated to be based upon these facts. The court below agreed 
1 that such was the fact (Finding 7, Moody’s App. pp. 45-46). 

It is thus clear that no issue relating to the contract was 
actually litigated in the condemnation proceedings and indeed 
the denial of the Government’s motion was based on the fact 
that such issues had not been litigated. Obviously, therefore, 
the doctrine of res judicata as to matters actually litigated has 
no application. 

The doctrine of res judicata has only limited application 
when the matter was. not in fact litigated in the first proceed- 
! ing. In Cromwell v. County of Sac, 94 U. S. 351 (1876) the 
i court summarized the rule as follows (p. 353): 

But where the second action between the same parties 
is upon a different claim or demand, the judgment 
in the prior action operates as an estoppel only as to 
those matters in issue or points controverted, upon the 
determination of which the finding or verdict was 
rendered. 

The demand asserted by institution of the condemnation 
proceedings was obviously different from the present claim for 
breach of contract. In fact, the existence and amount of dam- 
l ages arising from the breach of contract could not be ascertained 
. until the condemnation judgment for more than the contract 
price was entered. The condemnation proceedings were not 
based upon the contract but were an exercise of the right of 
eminent domain. Thus, this court in Woodbury v. District of 
Columbia , 67 App. D. C. 278, 92 F. 2d 202 (1937) held that a 
i statutory proceeding for closing of a street and an in personam 
i action for failure of benefits assessed on opening the street were 
different causes of action. See also United States v. Glidden 
1 Co., 119 F. 2d 235 (C. C. A. 6,1941), certiorari denied 314 U. S. 
678; Mendez v. Bowie, 118 F. 2d 435 (C. C. A. 1, 1941) cer¬ 
tiorari denied 314 U. S. 642. 

The distinct nature of the causes of action in the two suits 
here involved conclusively appears from the relief sought. In 
i the first proceeding the United States sought to condemn the 
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land so that it might acquire the title of everyone concerned. 
The present claim is asserted against Moody alone to recover 
money damages for breach of his contract with the United 
States. A wider divergence of claims in two suits can hardly 
be imagined. 

B. The court below should have entered judgment for the 
United States upon its claim. —Besides asserting the claim of 
res judicata, Moody’s answer to the Government’s complaint al¬ 
leged that the option “contained a six-months’ limitation which 
had expired at the date of condemnation proceedings.” (Gov. 
App. p. 58.) This same claim had been made in his answer to 
the condemnation petition, but, as already shown, was not 
passed upon in that proceeding. This defense is clearly 
without merit. 

By acceptance of the option a binding bilateral contract was 
formed. The option did not require the Government to insti¬ 
tute nor complete condemnation proceedings within any stated 
period. In Wachovia Bank <& Trust Co., 98 F. 2d 609 (C. C. A.| 
4.1938) the court construed an option contract which was iden-i 
tical to that here involved except that the period referred to! 
was twelve months rather than six. In that case the option 
was accepted on March 30,1935, the condemnation proceedings 
were instituted on June 24, 1936, and final judgment therein • 
was rendered October 13, 1937. The court held that the time 
stated in the option was the limit of the period within which the 
option could be accepted but that the time of institution and 
completion of the condemnation proceedings was not thereby 
limited and concluded that the landowners were bound by the 
price per acre fixed in the option. See also Coggeshall v. 
United States, 95 F. 2d 986 (C. C. A. 4,1938); Boswell v. United 
States, 123 F. 2d 213 (C. C. A. 5,1941). 

There can be no doubt, therefore, that Moody was bound 
by the price fixed in the option and that the condemnation 
proceedings were instituted within a reasonable time. His 
objections to the commissioners’ report, his introduction of 
evidence before the jury and his resistence to the Government’s 
motion to enter judgment for the contract price, whereby he 
procured entry of judgment in excess of the contract price were 
plainly breaches of his contract. The damage resulting to the 
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Government from these breaches has been liquidated. It is the 
amount above $4 per acre which the Government is compelled 
to pay to acquire the land. Having made a binding contract 
to convey the land to the Government for $4 per acre and the 
contract having specifically contemplated the use of condem¬ 
nation proceedings to clear title, 7 it is obvious that Moody is 
bound to permit the Government to acquire the title at that 
price. And having procured the entry of a judgment in excess 
of the contract price, he is liable to the United States for such 
excess. 

The correctness of this conclusion is apparent from a con¬ 
sideration of the result which will follow. When the set-off 
of all amounts above $4 per acre has been established, payment 
of the balance of the judgment will have been approved by 
the National Forest Reserve Commission. It will then be 
possible to make the payment without violating any direction 
of Congress. 

CONCLUSION 

It is submitted that the judgment below should be affirmed 
on the ground that the condemnation judgment is not now 
valid. If it is concluded that judgment is valid, then the 
judgment denying mandatory relief should be affirmed but the 
judgment dismissing the Government's claim in intervention 
should be reversed and judgment entered for the United States. 

Respectfully. 

Norman M. Littell, 

Assistant Atomey General, 
Vernon L. Wilkinson, 

Roger P. Marquis, 

Attorneys, Department of Justice. 

March 1943. 

1 1 There can be no doubt that, as the court found in the judgment of con¬ 

demnation entered February ll, 1937, Moody could not convey a good title. 
Th*» court below so found in the instant case (Finding 3, Moody’s App. p. 45). 
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So far as relevant the Act of August 1, 1SS8, c. 728, 25 Stat. j 
357,40 U. S. C. secs. 257, 25S, provides: 

§ 257. Condemnation of realty for sites and other 
uses: jurisdiction. In every case in which the Secretary 
of the Treasury or any other officer of the Government 
has been or shall be, authorized to procure real estate 
for the erection of a public building or for other public 
uses he shall be authorized to acquire the same for the 
United States by condemnation, under judicial process,! 
whenever in his opinion it is necessary or advantageous 
to the Government to do so. And the United States 
district courts of the district wherein such real estate is 
located, shall have jurisdiction of proceedings for such 
condemnation, and it shall be the duty of the Attorney 
General of the United States, upon every application 
of the Secretary of the Treasury, under this section and 
section 258 of this title, or such other officer, to cause 
proceedings to be commenced for condemnation, within 
thirty days from the receipt of the application at the 
Department of Justice. 

§ 258. Same; procedure. The practice, pleadings, 
forms and modes of proceedings in causes arising under 
the provisions of section 257 of this title shall conform, 
as near as may be. to the practice, pleadings, forms and 
proceedings existing at the time in like causes in the 
courts of record of the State within which such district 
court is held, any rule of the court to the contrary 
notwithstanding. 

***** 

The Weeks Forestry Act of March 1, 1911, c. 186, 36 Stat. 
962, as amended, 16 U. S. C. secs. 513-521, provides as follows: 

§ 513. National Forest Reservation Commission; 
annual report to Congress. The National Forest Res¬ 
ervation Commission shall consist of the Secretary of 
War, the Secretary of the Interior, the Secretary of Ag¬ 
riculture, and two Members of the Senate, to be selected 

(31) 
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by the President of the Senate and two Members of the 
House of Representatives, to be selected by the Speaker, 
and is authorized to consider and pass upon such lands 
as may be recommended for purchase as provided in sec¬ 
tion 515 of this title, and to fix the price or prices at which 
such lands may be purchased, and no purchases shall 
be made of any lands until such lands have been duly 
approved for purchase by said commission. The mem¬ 
bers of the commission shall serve as such only during 
their incumbency in their respective official positions, 
and any vacancy on the commission shall be filled in 
the manner as the original appointment. It shall report 
annually to Congress through its president, not later 
than the first Monday in December, its operations and 
expenditures in detail, during the preceding fiscal year. 

§ 514. Appropriation for expenses of commission; 
payments. * * # a sum sufficient to pay the neces¬ 
sary expenses of the commission and its members, not 
to exceed an annual expenditure of $25,000, are author¬ 
ized. Said appropriation shall be immediately avail¬ 
able, and shall be paid out on the audit and order of the 
president of the said commission, which audit and order 
shall be conclusive and binding upon all departments as 
to the correctness of the accounts of said commission. 

§ 515. Examination, location, and recommendation 
for purchase of forested, cut-over, or denuded lands, and 
report by Secretary of Agriculture. The Secretary of 
Agriculture is authorized and directed to examine, lo¬ 
cate, and recommend for purchase such forested, cut¬ 
over, or denuded lands within the watersheds of navi¬ 
gable streams as in his judgment may be necessary to 
the regulation of the flow of navigable streams or for the 
production of timber and to report to the National 
Forest Reservation Commission the results of such ex¬ 
amination; but before any lands are purchased by the 
commission said lands shall be examined by the Sec¬ 
retary of Agriculture, in cooperation with the Director 
of the Geological Survey, and a report made by them 
to the commission showing that the control of such 
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lands by the Federal Government will promote or prof 
tect the navigation of streams or by the Secretary of 
Agriculture showing that such control will promote the 
production of timber thereon. 

§516. Purchase of lands approved by commission; 
consent of State; exchange of lands; cutting and re¬ 
moving timber. The Secretary of Agriculture is au¬ 
thorized to purchase, in the name of the United States, 
such lands as have been approved for purchase by the 
National Forest Reservation Commission at the price 
or prices fixed by said commission. No deed or other 
instrument of conveyance shall be accepted or approved 
by the Secretary of Agriculture under this section until 
the legislature of the State in which the land lies shall 
have consented to the acquisition of such land by the 
United States for the purpose of preserving the navi¬ 
gability of navigable streams. With the approval of 
the National Forest Reservation Commission as pro^ 
vided by this section and section 515 of this title, and 
when the public interests will be benefited thereby, th€ 
Secretary of Agriculture is authorized, in his discretion, 
to accept on behalf of the United States title to any 
lands within the exterior boundaries of national forests 
acquired under said sections which, in his opinion, are 
chiefly valuable for the purposes as therein stated, and 
in exchange therefor to convey by deed not to exceed, 
an equal value of such national forest land in the same: 
State, or he may authorize the grantor to cut and re¬ 
move an equal value of timber within such national 
forests in the same State, the values in each case to be 
determined by him. Before any such exchange is ef¬ 
fected notice of the contemplated exchange reciting the 
lands involved shall be published once each week for four 
successive weeks in some newspaper of general circula¬ 
tion in the county or counties in which may be situated 
the lands to be accepted, and in some like newspaper 
published in any county in which may be situated any 
lands or timber to be given in such exchange. Timber 
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given in such exchanges shall be cut and removed under 
the laws and regulations relating to such national for¬ 
ests, and under the direction and supervision and in 
accordance with the requirements of the Secertary of * 
Agriculture. Lands so accepted by the Secretary of 
Agriculture shall, upon acceptance, become parts of the 
national forests within whose exterior boundaries they 
are located, and be subject to all the provisions of sec¬ 
tions 480, 500, 513 to 519, and 521 of this title. 

§ 517. Title to lands to be acquired. The Secretary 
of Agriculture may do all things necessary to secure the 
safe title in the United States to the lands to be acquired 
under sections 513 to 519 and 521 of this title, but no 
payment shall be made for any such lands until the title 
shall be satisfactory to the Attorney General and shall 
be vested in the United States. 

§ 517a. Payment of awards in condemnation proceed¬ 
ings. In condemnation proceedings, heretofore or here¬ 
after prosecuted, for the acquisition of lands under sec¬ 
tions 513 to 519 and 521 of this title, in which a decree 
is entered vesting title thereto in the United States upon 
payment of the award into the registry of the court, 
the Secretary of Agriculture is authorized to make such 
payment when advised by the Attorney General that the 
proceedings and the decree are regular. 

§ 518. Acquisition of lands not defeated by rights-cf- 
way, easements, and reservations. Such acquisition by 
the United States shall in no case be defeated because 
of located or defined rights-of-way, easements, and res¬ 
ervations, which, from their nature will, in the opinion 
of the National Forest Reservation Commission and 
the Secretary of Agriculture, in no manner interfere 
with the use of the lands so encumbered, for the pur¬ 
poses of sections 480, 500, 513 to 519, and 521 of this 
title. Such rights-of-way, easements, and reservations 
retained by the owner from whom the United States 
receives title, shall be subject to the rules and regula¬ 
tions prescribed by the Secretary of Agriculture for their 
occupation, use, operation, protection, and administra- 
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tion, and such rules and regulations shall be expressed 
in and made part of the written instrument conveying 
title to the lands to the United States; and the use, 
occupation, and operation of such rights-of-way, ease¬ 
ments, and reservations shall be under, subject to, and 
in obedience with the rules and regulations so expressed 

§ 519. Agricultural lands included in tracts acquired: 
sale for homesteads. Inasmuch as small areas of lane 
chiefly valuable for agriculture may of necessity or by 
inadvertence be included in tracts acquired under thi^ 
section and sections 513 to 518 of this title, the Secre¬ 
tary of Agriculture may. in his discretion, and he is au-| 
thorized, upon application or otherwise, to examine anq 
ascertain the location and extent of such areas as in his 
opinion may be occupied for agricultural purposes with¬ 
out injury to the forests or to stream flow and which are 
not needed for public purposes, and may list and de¬ 
scribe the same by metes and bounds, or otherwise, and 
offer them for sale as homesteads at their true value, 
to be fixed by him, to actual settlers, in tracts not ex¬ 
ceeding eighty acres, in area, under such joint rules and 
regulations as the Secretary of Agriculture and the Sec¬ 
retary of the Interior may prescribe; and in case of such 
sale the jurisdiction over the lands sold shall, ipso facto, 
revert to the State in which the lands sold lie. And no 
right, title, interest, or claim in or to any lands acquired 
under said sections, or the waters thereon, or the prod¬ 
ucts, resources, or use thereof after such lands shall have 
been so acquired, shall be initiated or perfected, except 
as in this section provided. 

§ 520. Regulations as to mineral resources. The Sec¬ 
retary of Agriculture is authorized, under general regu¬ 
lations to be prescribed by him, to permit the prospect¬ 
ing, development, and utilization of the mineral re¬ 
sources of the lands acquired under sections 513 to 519 
of this title, upon such terms and for specified periods or 
otherwise, as he may deem to be for the best interests 
of the United States; and all moneys received on account 
of charges, if any. made under said sections shall be dis- 
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posed of as is provided by existing law for the disposition 
of receipts from national forests. 

§ 521. Lands acquired to be reserved, held, and ad¬ 
ministered as national forest lands; designation. Sub¬ 
ject to the provisions of section 519 of this title the lands 
acquired under sections 513-519 of this title shall be 
permanently reserved, held, and administered as na¬ 
tional forest lands under the provisions of section 471 of 
this title and acts supplemental to and amendatory 
thereof. And the Secretary of Agriculture may from 
time to time divide the lands acquired under the afore¬ 
said sections into such specific national forests and so 
designate the same as he may deem best for adminis¬ 
trative purposes. 

***** 

The Tucker Act of March 3, 1887, c. 359, 24 Stat. 505, as 
amended, 28 U. S. C. sec. 41 (20), Judicial Code, sec. 24 (20), 
provides as follows: 

The district courts shall have original jurisdiction as 
follows: 

***** 

(20) Suits against United States. —Twentieth. Con¬ 
current with the Court of Claims, of all claims not ex¬ 
ceeding 810,000 founded upon the Constitution of the 
United States or any law of Congress, or upon any regu¬ 
lation of an executive department, or upon any contract, 
express or implied, with the Government of the United 
States, or for damages, liquidated or unliquidated, in 
cases not sounding in tort, in respect to which claims the 
party would be entitled to redress against the United 
States, either in a court of law, equity, or admiralty, if 
the United States were suable, and of all set-offs, counter¬ 
claims, claims for damages, whether liquidated or un¬ 
liquidated, or other demands whatsoever on the part of 
the Government of the United States against any claim¬ 
ant against the Government in said court; * # *. 
No suit against the Government of the United States 
shall be allowed under this paragraph unless the same 
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shall have been brought within six years after the right 
accrued for which the claim is made. * * * All 
suits brought and tried under the provisions of this para¬ 
graph shall be tried by the court without a jury. 

***** 

North Carolina Code (1939) sec. 1723 provides: 

Exceptions to report; hearing; appeal; when title 
vests; restitution. Within twenty days after filing the 
report the corporation or any person interested in the 
said land may file exceptions to said report, and upon 
the determination of the same by the court, either party 
to the proceedings may appeal to the court at term, and 
thence, after judgment, to the supreme court. The court 
or judge on the hearing may direct a new appraisal, 
modify or confirm the report, or make such order in the 
premises as to him shall seem right and proper. If the 
said corporation, at the time of the appraisal, shall pay 
into court the sum appraised by the commissioners, 
then and in that event the said corporation may enter, 
take possession of, and hold said lands, notwithstanding 
the pendency of the appeal, and until the final judgment 
rendered on said appeal. And if there shall be no appeal, 
or if the final judgment rendered upon said petition and 
proceedings shall be in favor of the corporation, and 
upon the payment by said corporation of the sum 
adjudged, together with the costs and counsel fees 
allowed by the court, into the office of the clerk of the 
superior court, then and in that event all persons who 
have been made parties to the proceedings shall be 
divested and barred of all right, estate, and interest in 
such easement in such real estate during the corporate 
existence of the corporation aforesaid. A certified copy 
of such judgment under the seal of the court shall be 
registered in the county where the land is situated, and 
a copy of the same, or the original certified, may be given 
in evidence in all actions and proceedings as deeds for 
land are now allowed to be read in evidence. All real 
estate acquired by any corporation under and pursuant 
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to the provisions of this chapter for its purposes shall 
be deemed to be acquired for the public use. But if the 
court shall refuse to condemn the land, or any portion 
thereof, to the use of such corporation, then, and in that 
event, the money paid into court, or so much thereof as 
shall be adjudged, shall be refunded to the corporation. 
And the corporation shall have no right to hold said land 
not condemned, but shall surrender the possession of the 
same, on demand, to the owner or owners, or his or their 
agent or attorney. And the court or judge shall have 
full power and authority to make such orders, judgments, 
and decrees, and issue such executions and other process 
as may be necessary to carry into effect the final judg¬ 
ment rendered in such proceedings. If the amount 
adjudged to be paid the owner of any property con¬ 
demned under this chapter shall not be paid within one 
year after final judgment in the proceeding, the right 
under the judgment to take the property or rights con¬ 
demned shall ipso facto cease and determine, but the 
claimant under the judgment shall still remain liable for 
all amounts adjudged against him except the considera¬ 
tion for the property. 
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NO. 1. EXHIBIT C TO MOODY’S PETITION 


In the District Court of the United States of America for the 

Western District of North Carolina, Asheville Division 

■ 

At Law No. 384 

United States of America j 

v$. 

1705.50 Acres of Land in Macon County, North Carolina, 

C. F. Moody, et al. 

JUDGMENT 

This cause coming on to be heard before Honorable E. Y. 
Webb. Judge of the United States District Court for the West¬ 
ern District of North Carolina, upon motion of Marcus Erwin, 
United States Attorney, in and for said District, for judgment 
upon the pleadings and record and according to the prayer of 
the petition filed herein, and upon the showing made to the 
Court by said United States Attorney, and upon an inspec¬ 
tion of the said petition and the entire record herein the Court 
finds the following facts, and renders judgment as hereinafter 
set forth ; 

This is an action at law instituted by the United States of 
America, as plaintiff, for the purpose of acquiring title to the 
lands described in the petition filed herein for the necessary 
public use of plaintiff by means and procedure of condemna¬ 
tion under judicial process under the authority and in con¬ 
formity and compliance with the provisions and requirements 
by law contained in Act of Congress, approved March 11,1911 
(36 Stat. L. 961) known as “Weeks Forestry Act” and amend¬ 
ments thereto particularly Sec. b of an Act of Congress ap¬ 
proved June 7, 1924 (43 Stat. L., Chap. 348, p. 653), and 
according to the method and procedure for condemnation un¬ 
der judicial process as contained in the Act of Congress, ap- 

(43) 
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i proved August 1. 1888 (Chap. 728, 25 Stat. L., 357), authoriz¬ 
ing officers of the United States Government to acquire real 
estate for public use by condemnation under judicial process. 

That all essential and necessary acts, duties and powers im¬ 
posed and conferred upon the various officers, agents, attorneys 
and commissioners of the United States of America, requisite 
! and necessary to acquiring title to the lands described in the 
petition in accordance with the above mentioned Acts of Con¬ 
i' gress have been fully performed and discharged. 

That the lands sought to be condemned by this action are 
i situate and located in the Western District of the United 
i States District Court of North Carolina, and within the juris¬ 
diction of this Court. 

That the State of North Carolina, by an Act of its General 
Assembly, ratified January 18, 1901. Chap. 17, Public Laws. 
Session 1901, has given its consent to the acquisition by the 
United States of the lands herein sought to be acquired, and 
the lands described in the petition herein are within the pro¬ 
visions of said Act. 

That the allegations contained in Paragraph VII of this 
petition are found to be true and based upon said allegations, 
it is found as a fact and a conclusion of law that it is not possible 
for the petitioner to acquire a good title to the lands described 
in the petition herein by purchase by regular deeds of con¬ 
veyance, for which reason it is found that it is necessary, in 
order for the petitioner to acquire safe and secure title thereto, 
that the same be condemned under judicial process, according 
to the prayer of the petition filed herein. 

That in the opinion of the Secretary of Agriculture, it is 
necessary and advantageous to the Government to acquire 
title to said lands for the United States by condemnation under 
judicial process, and sufficient money has been appropriated and 
is available to pay for said lands. 

That the lands which it is necessary for the United States to 
i acquire by condemnation and which are hereby appropriated 
I and condemned in this proceeding, for the purpose herein set 
i out, consist of 1705.50 acres in Macon County, N. C., to wit: 

Tracts Nos. 240, 240-1, 240-11, 240-III, C. F. Moody con¬ 
taining according to survey 1405.50 acres, situated in Macon 
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County, N. C., in Cowee and MiUshoal Townships, on the 
waters of Cowee and Watauga Creeks, tributaries of Tennessee 
River; 

Tract No. 981, Cobum and Dalton, containing according to 
survey 124.00 acres, situated in Macon County, N. C., on the 
waters of Lakey Creek, a tributary of Tennessee River; 

Tracts No. 1044 and 1044-1, Weaver Gibson, containing 
according to survey 176.00 acres, situated in Macon County, 
N. C., in Cowee Township, on the waters of Long Branch, a 
tributary of Cowee Creek; 

All above named tracts are more particularly described by 
metes and bounds in Exhibits “A” to “A-2,” inclusive, and 
upon the maps or plats Exhibit “B” to “B-2,” inclusive, at¬ 
tached to the petition filed herein, all of which are particularly 
referred to and by reference incorporated herein for the purpose 
of this judgment. 

That the Clerk of the United States District Court for the 
Western District of North Carolina, as he was ordered and 
directed to do, issued a summons herein directed to all of the 
parties named as defendants in the petition filed herein, in 
which said summons the Clerk set forth in brief but substantial 
form the title of this proceeding, the names and places of resi¬ 
dence of the parties defendant set forth in said petition, the na¬ 
ture and purpose of the proceeding, and a substantial description 
of the lands herein sought to be acquired, and directing the de¬ 
fendants named in said petition and summons to be and appear 
at the office of the said Clerk in the City of Asheville on a day 
certain therein specified and answer, demur or otherwise plead, 
and to show cause, if any they might have, why the property 
described in the petition should not be condemned as prayed 
for in said petition; that said summons was duly executed and 
returned into the office of said Clerk, showing that said sum¬ 
mons was served by delivering a copy thereof to each and every 
of the defendants in person named in said petition whose names 
and residences could after due diligence be ascertained and who 
were residents of the State of North Carolina; that notice of 
the institution of this proceeding and service of said summons 
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in form and substance as above set out was executed upon all 
the defendants in said petition whose names and addresses are 
unknown and who could not after reasonable diligence be found 
within the State of North Carolina and all of said defendants 
who were non-residents of North Carolina, by publication of 
said summons as required by law, said notice and summons so 
published containing all the material facts alleged in the peti¬ 
tion in this cause and particularly setting forth the material 
facts alleged in the petition as required in the order heretofore 
entered herein directing the Clerk of this Court to issue said 
summons; that said notice and publication of summons was 
duly published in the manner and form and for the length of 
time required by law; 

Upon the foregoing facts, it is found and adjudged that each 
and every of the defendants named in the petition filed herein 
and any and all other persons who have any right, title or 
interest, claim or demand, in or to said lands or liens thereon 
have been made parties defendant in this suit or action, and 
have been duly served with notice of the action; and that each 
and every and all of the parties and claimants have had due, 
legal and sufficient notice of the institution of said suit or 
action, and that each and every of said parties and claimants 
are properly before the Court; 

That the time allowed by law for any and all of said parties 
defendant and claimants to file answer or other plea has long 
since expired; that no answers have been filed by any of the 
parties defendant to this proceeding, nor any other person, 
denying the material allegations of the petition; 

It is further found as a fact that each and every of the ma¬ 
terial allegations contained in the petition are true, and the 
petitioner is entitled to the relief prayed for in said petition. 

It is now, on motion of Marcus Erwin, United States Attorney 
for the Western District of North Carolina, ORDERED, 
ADJUDGED AND DECREED that the lands described in 
Paragraph V of the petition and exhibits filed herein, and here¬ 
inabove described, be condemned; and each and every estate 
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therein, subject only to the exceptions and reservation, if any, 
• above noted, and the entire and unencumbered fee thereof 
is hereby condemned for the public use and purposes set out 
in the petition herein and the title thereto vested in the United 
States of America, to the sole public use and benefit of the said 
United States, upon the payment into the Registry of this 
Court of the just compensation therefor; 

That upon due ascertainment by appraisal and award as 
provided by law, of the value of the several parcels of land 
above described and the just compensation to be paid for the 
same, and the several interests or estates therein or for the dis¬ 
charge of any valid liens thereon, and upon the payment of the 
said appraised value into Court, the title of said property and 
of every such interest or estate therein shall be divested out 
of any and all persons whomsoever and vested in the United 
States, free from and disencumbered of any and all liens or other 
claims therein, and with full rights of the United States to such 
writs of execution, assistance or possession and of all and every 
other writ and process that may be legal and appropriate for 
giving full effect to this judgment, and it is hereby further 
ordered and adjudged by the Court that all persons, whether 
named herein or not, who may have, or claim to have, any title 
to, or interest in, or lien on said property in conflict with or 
adverse to the title, interest or claim or lien or any other per¬ 
sons, have leave to file appropriate pleadings to make known 
such claim, title, right or interest, and to pursue the funds so 
paid into Court, and have all such matters adjudicated in legal 
manner between any and all adverse and conflicting claimants 
to the money, or any part of it to be paid as compensation for 
the real estate condemned and appropriated hereby, but with¬ 
out further concern to the United States, except to pay into the 
Registry of this Court the ascertained values and just compen¬ 
sation as found and awarded, and be vested with the title to 
the property aforesaid; and that this cause be retained for 
further orders, and particularly for the appointment of apprais¬ 
ers to view the premises and make award for just compensation 
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to be paid for the lands herein and hereby taken and condemned 
and for final orders of confirmation and distribution of the 
funds paid into Court. 

This the 11 day of February 1937. 


E. Y. Webb, 

United States District Judge. 

* # # # * 

NO. 2. EXHIBIT F TO MOODY’S PETITION 

(Title of North Carolina District Court and Cause.) 

DECREE CONFIRMING REPORT OF COMMISSIONERS OF 

APPRAISAL 

This cause coming on to be heard before the undersigned 
Judge, and being this day heard upon motion for final decree 
and confirmation of the report of the commissioners of ap- 
' praisal made on April 17, 1937, and filed in this cause on 
April 19, 1937. 

After due consideration of the whole record in this action 
and said report of appraisal, it appearing to the Court that 
the report of Commissioners is just, fair and reasonable, and 
1 that said report of appraisal has remained on file in the office 
of the Clerk of this Court for more than twenty (20) days, 

1 and that no party to this action nor any other person has filed 
objections or exceptions to said report, and that confirmation 
1 thereof is in order, except that exceptions to the report of com- 
1 missioners of appraisal have been filed by the apparent and 
presumptive owner of Tracts Nos. 240, 240-1, 240-11, and 
240-III, claiming that the award of the commissioners for said 
tracts 240, 240-1, 240-11, and 240-III, containing 1,405.50 
acres, to wit $4.00 per acre, total award $5,622.00, is inade¬ 
quate and not just compensation for said Tracts 240, 240-1, 
240-11, and 240-III. 

It is now, upon motion for Marcus Erwin, United States 
Attorney for the Western District of North Carolina, on behalf 
of the petitioner, United States of America, considered, 
ordered, adjudged, and decreed that the report of appraisal 
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of said commissioners, and every part thereof be approved, 
and the same is hereby confirmed, except as to said Tracts Nos. 
240, 240-1, 240-11 and 240-III, and as to said tracts, this 
cause is held open for hearing and determination of the Court 
of the issues raised by the exceptions filed, and the amounts 
awarded by said Commissioners to be paid to the several own¬ 
ers and claimants, except the owner and claimant of said 
Tracts Nos. 240, 240-1, 240-11 and 240-III, as just compen¬ 
sation for the lands herein and hereby condemned for the neces¬ 
sary public use of the United States under the provisions of 
the Weeks Forestry Act, as contained in Act of Congress ap¬ 
proved March 1, 1911, (36 Stat. at Large 961), as amended, 
are adjudged to be the full fair market value of said lands and 
just compensation for the same, the said award being as 
follows: 

1. For Tract 981, Coburn and Dalton, containing 
124.00 acres in Macon County, N. C., S4.75 per acre; 
Total award for whole tract $589.00. 

2. For Tracts 1044 and 1044-1, Weaver Gibson, con¬ 
taining 176.00 acres in Macon County, N. C., $3.25 per 
acre; Total award for whole tract $572.00. 

It is, thereupon, further ordered and adjudged that upon the 
payment into the Registry of this Court of the several sums 
above set forth so awarded by said commissioners, and as 
adjudged by this Court, as just compensation for the several 
tracts or parcels of land described in the petition herein, and 
as set forth in said commissioners’ report, the title to all of said 
parcels of land shall be devested from and out of all the parties 
named in the petition filed herein, who owm or have, or claim 
to own or have, any estate or interest in the real estate adjudged 
to be condemned in this proceeding to the use of the United 
States, and likewise devest from and out of all other persons 
claiming or owning any right, title or interest or estate of any 
kind or character whatever in and to said land, and 
It is further ordered, adjudged, and decreed that the title 
to said land shall vest in and remain in the United States of 
America, its successors and assigns, in fee simple forever, and 
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that the said parties defendant and each and every of them, 
and all other persons whomsoever who have or claim to have 
any interest, right or title to said lands are forever barred from 
any right, title or interest therein and that the United States 
is hereby adjudged to be the sole owner thereof in fee simple 
free from the claims of all persons whomsoever; 

It is further ordered, decreed, and adjudged that this cause 
be retained for further orders and particularly for the orders 
of distribution of said funds, when paid into the Court by the 
United States, and that before the said funds shall be dis¬ 
tributed, certificate from the proper officers shall be filed in 
the office of the Clerk of this Court, showing that all taxes 
charged against the said lands have been paid. 

It is further ordered that the original judgment of con¬ 
demnation herein, together with this final decree of confirma¬ 
tion be registered in the office of the Register of Deeds in Macon 
County, N. C., and to this end the Clerk of this Court will 
certify copies thereof under the seal of his office. 

This the 3d day of June 1937. 

E. Y. Webb, 

United States District Judge. 

***** 

NO. 3. EXHIBIT G TO MOODY’S PETITION 

(Title of North Carolina District Court and Cause) 

NOTICE 

To: Messrs. Jones, Ward & Jones, Attorneys for Respondent, 
C. F. Moody, et al. 

You are hereby notified that the undersigned will present a 
motion to Honorable E. Y. Webb, United States District Judge 
for the Western District of North Carolina on Wednesday, May 
25,1938, at 9:30 a. m. at Chambers in the United States Post- 
office Building at Asheville, N. C., to be allowed to abandon 
and eliminate from the above-entitled proceeding the C. F. 
Moody Estate Tracts #240-1, II, III, in Macon County, con- 
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taining 1,405.50 acres, and to dismiss the petition filed in said 
suit and strike out all subsequent orders and judgments en¬ 
tered therein, insofar as the same relate to said tracts. 

This May 16, 1938. 

Marcus Erwin, 

United States Attorney, 
Attorney for the United States of America. 

We hereby accept service of the above notice and acknowl¬ 
edge receipt of a copy thereof this 18th day of May, 1938. 

Jones, Ward & Jones, 
Attorneys for C. F. Moody. 

(Title of North Carolina District Court and Cause) 

CERTIFICATE OF ABANDONMENT AS TO THE C. F. MOODY ET AL. 

TRACTS NOS. 240-1-11-111 

The United States of America, petitioner herein, by Marcus 
Erwin, United States Attorney for the Western District of 
North Carolina, abandons the above entitled proceeding as 
to the C. F. Moody et al. Tracts Nos. 240—I—11—III, described 
as follows: 

C. F. Moody et al. Tracts Nos. 240-I-II-III, 1,405.50 
acres in Macon County, North Carolina. 

(There follows description of land.) 

The said tracts are more fully described and shown in the 
survey description and plat filed with the petition on August 
21,1936, in the above-entitled proceeding. 

The said tracts are abandoned at the request of the Secretary 
of the United States Department of Agriculture, dated 

., and pursuant to instructions from the Attorney 

General of the United States. The reasons for this abandon¬ 
ment are as follows: 

The option from C. F. Moody and Maggie D. Moody, his 
wife, dated December 7, 1934, was duly accepted for the Secre¬ 
tary of Agriculture after approval of the National Forest 
Reservation Commission, and the resulting contract provided 
for the conveyance of a fee simple title satisfactory to the 
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Attorney General of the United States, at $4.00 per acre, or 
for condemnation if vendors were unable to show and establish 
satisfactory title. Condemnation proceedings were necessary 
to acquire possibly outstanding interests and were begun on 
the 21st day of August 1936. The Commissioners awarded 
the contract price, but vendors excepted and the jury awarded 
$6.00, which was 50% more than the purchase price approved 
by the Commission. Payment cannot be made, even in a con¬ 
demnation case, of more than the purchase price approved by 
the Commission; and the tracts herein described have been 
dropped from acquisition and the obligation of funds available 
therefor has been cancelled, because the claims of the vendors 
in the condemnation case and the award made therein are in¬ 
consistent with the Government’s purchase agreement. 

United States of America, 

By Marcus Erwin, 

United States Attorney. 

Asheville, North Carolina, August 30,1938. 

***** 

NO. 4. EXHIBIT H TO MOODY’S PETITION 

(Title of North Carolina District Court and Cause.) 

ANSWER 

The respondent, C. F. Moody, in answer to the notice and 
motion of the petitioner to dismiss the above entitled action 
insofar as it relates to this respondent, objects thereto and says: 

1. That said motion should not be allowed for that the pe¬ 
titioner United States Government, has voluntarily heretofore 
taken title to said property by and through judgments and de¬ 
crees entered by this Court at the instance of the petitioner, 
which said judgments and decrees have been recorded and 
docketed in Macon County, North Carolina, the County in 
which the property in question is located, thereby depriving 
this respondent of his property, rights, title, and possession to 
said property. 
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2. For that the United States Government has taken posses¬ 
sion of said property, cut and removed large quantities of wood 
therefrom and deadened large quantities of timber, marked out 
lines, placed stakes at the comers thereof and in general took 
possession of said property, thereby depriving respondent of 
his rights to the possession, use of, and title thereto and oc¬ 
cupancy thereof, and pursuant to their taking title and posses¬ 
sion of said land incorporated same in their general scheme for 
the extension of the National Forest and placed said lands on 
their maps as a part of the boundary of said forestry land. 

This August 11,1938. 

Jones <fe Jones, 

Jones, Ward & Jones, 
Attorneys for Respondent . 

*•**## 

NO. 5. EXHIBIT I TO MOODY’S PETITION 

(Title of North Carolina District Court and Cause) 

MOTION 

Now comes Marcus Erwin, United States Attorney, on be¬ 
half of the United States of America, plaintiff in the above cap¬ 
tioned action, upon the whole record herein and upon authority 
of the recent case of United States v. Wachovia Bank & Trust 
Company, reported in 98 Fed. 2d, page 609, decided August 26, 
1938, and moves the Court as follows: 

1. To be permitted to withdraw the motion to abandon 
and dismiss this action. 

2. To set aside the verdict of the jury rendered in this action 
in the United States District Court at Asheville, August 26, 
1937, finding the reasonable market value of the lands sought 
to be condemned herein to be $6.00 per acre. 

3. For an order overruling the exceptions filed by the re¬ 
spondent herein on May 6, 1937, and for judgment confirming 
the award of the commissioners of appraisal filed herein, and 
further that the Court find and adjudged that the value, or 
contract price, of $4.00 per acre set forth in the option herein 
is binding upon the optioner, respondent herein, and upon the 
payment into the Registry of this Court of the price of four 
dollars per acre for said lands, the same shall be in full satisfac- 
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lion and just compensation for the lands condemned in this 
proceeding. 

4. In event the Court is of the opinion that the plaintiff is 
not entitled to granting of the motion and the relief prayed 
for in Paragraph 3 above, upon the present state of the record, 
then plaintiff moves in the alternative that the Court set the 
exceptions filed by respondent for hearing upon a day certain 
and upon reasonable notice to parties and counsel to pass upon 
and determine the issues and questions arising upon said ex¬ 
ceptions. Said hearing to be as provided for in Chapter 33, 
Article 2. Section 1723, North Carolina Code 1935, Title “Emi¬ 
nent Domain.” 

This the 3rd day of December 1938. 

Marcus Erwin, 

United States Attorney. 

We hereby acknowledge receipt of a copy of the above mo¬ 
tion and waive any further service of notice of the filing of the 
same. 

This the 5th day of December 1938. 

Jones. Ward & Jones, 
Counsel for Respondent. 

* * # * # 

NO. 6. COMPLAINT OF UNITED STATES 

In the District Court of the United States for the District of 

Columbia 

Civil No. 11221 

C. F. Moody, plaintiff 

v. 

Robert H. Jackson, Claude R. Wickard, and 
Henry Morgenthau, Jr., defendants 

United States of America, intervenor 

COMPLAINT IN INTERVENTION 

(To Obtain a Money Judgment) 

The United States of America, as intervener, by Edward M. 
Curran, United States Attorney, and Thos. L. McKevitt, At- 


55 


torney, Department of Justice, for its cause of action against 
the plaintiffs herein, alleges and states as follows: 

I 

By an instrument in writing dated December 7, 1934, a true 
copy of which is attached as Exhibit A to the answer filed 
herein by the defendants and which Exhibit A is hereby incor¬ 
porated as a part of this complaint in intervention, the plaintiff 
C. F. Moody agreed, inter alia, with the United States of 
America that at any time within six months from the date of 
said instrument, if requested to do so by the Secretary of 
Agriculture, he would sell to the United States at a price of 
$4.00 per acre and at his own expense convey to the United 
States by proper deeds containing the usual warranties of title 
that tract of land referred to in the complaint filed in this 
case and more particularly described in the condemnation pe¬ 
tition which is attached to said complaint as Exhibit A. 

II 

It was further provided in said instrument in writing as 
follows: 

(4) That in case the vendors is or are unable to show 
and establish title to the above described lands satis¬ 
factory to the Attorney General of the United States, 
as provided by law (36 Stat. 961) then and in that event 
the United States will, if it deems it advisable, institute 
proceedings for the condemnation of said lands. 

III 

By letter dated January 21,1935, a copy of which is annexed 
to the answer herein as Exhibit B and which Exhibit B is 
incorporated as a part of this complaint in intervention, the 
United States of America accepted the aforesaid offer of the 
plaintiffs, converting it into a contract of purchase and sale. 
Upon subsequent survey this tract was found to contain 1,405 
acres, making a total consideration of $5,620.00. 
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IV 

Thereafter title to this land was examined and the plaintiff, 
C. F. Moody was unable to establish title satisfactory to the 
Attorney General. It thereupon became necessary for the 
United States to institute condemnation proceedings, pursuant 
to the previously quoted paragraph 4 of the contract, in order 
to clear the plaintiff’s title and to obtain title in itself at the 
contract price of $4.00 per acre. 

V 

In the condemnation proceeding entitled United States v. 
1750.50 Acres of land in Macon County, North Carolina, C. F. 
Moody, et al., No. 384 Law, in the District Court of the United 
States for the Western District of North Carolina, the commis¬ 
sioners brought in an award for this land in the amount of the 
contract price, i. e., $4.00 per acre. However, the plaintiff 
herein, C. F. Moody, despite the terms of the aforesaid contract, 
and in willful disregard and breach thereof, appealed to a jury 
and thereafter actively sought and succeeded in obtaining a 
judgment requiring the United States to pay said plaintiff at' 
the rate of $6.00 per acre for said 1,405 acres or a total of 
$8,430.00 with interest thereon at 6 percent per annum from 
August 26,1937. 

VI 

By reason of this breach of contract to convey to the United 
States for the sum of $4.00 per acre, the United States has been 
damaged to the extent of the difference between the contract 
price of $5,620.00 and the judgment of $8,430.00 together with 
the interest on the latter amount at 6 percent from August 
26, 1937, and the costs and expenses of conducting the said 
condemnation proceedings, the latter item amounting to 
to wit $500.00. 

Wherefore, the United States prays as follows: 

1. For judgment against the plaintiff, C. F. Moody, in the 
sum of $2,810.00, together with the amount of interest at 6 
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percent per annum on the sum of $8,430.00 to the date of judg¬ 
ment and the additional sum of $500.00. 

2. For the costs of this suit. 

3. For such further relief as the court may deem proper and 
necessary. 

Edward M. Curran, 

United States Attorney, 

District of Columbia. 

Thos. L. McKevitt, 

Attorney, Department of Justice. 

* * * * * 

NO. 7. ORDER PERMITTING INTERVENTION 

(Title of court below and cause.) 

order aixowing intervention 

This cause having come on for hearing on October 14, 1042, 
on the Motion for Leave to Intervene filed by the United 
States of America, at which time oral argument was heard on 
behalf of the United States and on behalf of the plaintiff, 
C. F. Moody, and it appearing to the court, upon considera¬ 
tion of said motion and Complaint in Intervention attached 
thereto, that said motion should be granted: 

It is further ORDERED, ADJUDGED, and DECREED 
that the United States of America be and hereby is permitted 
to intervene in this action and to file its Complaint in 
Intervention. 

It is further ORDERED. ADJUDGED, and DECREED 
that the plaintiff, C. F. Moody, may, within twenty days from 
the date hereof, answer or otherwise plead to the Complaint 
in Intervention. 

Mathew McGuire, Justice. 

October 19, 1942. 

Approved as to form: 

John Wattawa, 

• Attorney for plaintiff, C. F. Moody. 
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NO. 8. MOODY’S ANSWER TO GOVERNMENT’S 

COMPLAINT 

(Title of court below and cause.) 

ANSWER TO THE COMPLAINT IN INTERVENTION 

For Answer to the Complaint of the United States of Amer¬ 
ica in Intervention, plaintiff Moody respectfully represents: 

I 

It is admitted that an instrument in writing dated December 
7,1934, a copy of "which is attached as Exhibit A to the answer 
of the defendant Wickard, was executed by plaintiff Moody. 
Said instrument contained a six-months’ limitation which had 
expired at the date of the institution of the condemnation pro¬ 
ceeding. namely August 21, 1936, and hence said instrument 
was void and of no force and effect on August 21, 1936, date 
of the institution of said condemnation proceedings. 

The remaining allegations of paragraph one are denied. 

II 

It is admitted that the instrument bearing date December 
7,1934, carried, inter alia, the provisions set out in paragraph 2 
of the Complaint. 

III 

It is admitted that on January 21, 1935, one Joseph C. 
Kircher wrote a letter, copy of which is attached as Exhibit B 
to the answer of defendant Wickard. It is averred, however, 
that said letter is entirely without force and effect, as will be 
more fully hereinafter set out, under paragraph VII. 

IV 

Plaintiff Moody has no knowledge or information as to 
whether the title to the property in question was satisfactory 
to the Attorney General, and therefore neither admits nor 
denies said allegation. 

The remaining allegations of said paragraph are denied. 
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V 

It is admitted that the Commissioners brought in an award 
of $4.00 an acre, but it is averred that this was due to the fact 
that they had been advised by the United States Government 
that $4.00 per acre was the price that had been originally agreed 
upon. Further admitted that upon exceptions filed, the case 
was tried to a jury and an award entered by the jury at $6.00 
an acre. 

The remaining allegations of said paragraph are denied. 

VI 

The allegations of paragraph 6 are denied. 

For a further defense plaintiff says: 

VII 

That an option as set out in paragraph 1 of the third defense 
of the defendant, Wickard, was executed, and that a copy at¬ 
tached to said answer as Exhibit A is correct. 

Admitted that a letter dated January 21, 1935. as referred 
to in paragraph 3 of the Government’s complaint, and in the 
form as set out as Exhibit B of the answer of the defendant 
Wickard, was written. Plaintiff Moody asserts, however, that 
said option was pleaded by the United States Government in 
its petition for condemnation of the lands in question, as will 
appear from paragraph six of petitioner’s petition in said cause; 
and in answer to said petition, said Moody admitted the execu¬ 
tion of said option, but pleaded its expiration and invalidity, 
as set out in paragraph six of his answer to said petition. 

Plaintiff is advised and believes, and therefore alleges, that 
the validity of said option was a question which was required 
to be litigated and determined in said proceeding; and plain¬ 
tiff therefore alleges that same was in contemplation of law, 
litigated and determined in said action by reason of the trial of 
said cause upon the pleadings therein contained and the judg¬ 
ment therein entered, copies of which are attached to the peti- 
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tion in this proceeding as Exhibits A, B, and J, respectively; 
and hence plaintiff pleads that the judgment of the court on 
the pleadings in said condemnation proceeding is res adjudicata 
on all questions involving any rights which might have arisen 
under said option or under said letter; and said judgment and 
pleadings in said condemnation proceeding are hereby spe¬ 
cifically pleaded as an estoppel against the United States Gov¬ 
ernment to assert any rights by virtue of any alleged violation 
of the terms of said option. 

Wherefore, plaintiff Moody urges that relief under the prayer 
in the Government’s Complaint, be denied, with costs assessed 
against the Intervenor. 

(S) George L. Jones, 

George L. Jones, 

Legal Building, Asheville, North Carolina, 

(S) John Wattawa, 

John Wattawa, 

1317 F Street , NW., Washington, D. C. 

Attorneys for Plaintiff C. F. Moody. 

Copies of the foregoing Answer mailed this 20th day of Oc¬ 
tober 1942, to Ralph S. Boyd, Esq., Room 2139, Department of 
Justice Building, Washington, D. C., attorney for defendants, 
and to Thomas L. McKevitt, Eeq., attorney, Department of 
Justice, Washington, D. C., attorney for the Intervenor. 

(S) John Wattawa, 

John Wattawa, 

Attorney for Plaintiff C. F. Moody. 
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This reply brief will discuss only the points set out 
under Argument II in the consolidated brief for appellee in 
No. 8449 and for appellant in No. 8450. 

There follows herein a separate brief for appellee in 
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No. 8450 which will consider the points raised under 
Arguments I and III in said consolidated brief. 

We wish to call attention to a few inaccuracies in refer¬ 
ences appearing on pages 2 and 3 of appellant’s brief in 
No. 8449. Reference inadvertently made therein on these 
pages to “Appellant’s Tr”, should have been to “Tr”. 

POINT I 

(APPELLEE’S POINT II) 

A. DOES THE WEEK'S FORESTRY ACT PROHIBIT PAY¬ 
MENT OF THE JUDGMENT? 

The position of appellee, United States of America on 
this point amounts to this: That although it has taken judg¬ 
ment for the land of appellant, Moody, and has had title to 
this land for more than four years and retains the purchase 
money, it can now defeat payment to appellant on the 
ground that one of its own agencies has refused to approve 
the price which was awarded in a condemnation proceeding 
which it, itself, prosecuted. 

We submit that appellant’s rights can not be defeated 
on this ground as this appellee, by condemning the property 
and obtaining the judgment from which there was no ap¬ 
peal, or objection or exception taken, has legally approved 
the price of $6.00 per acre, regardless of whether or not one 
of its owm agencies may have assumed to set a different 
price. Certainly the land has been appropriated by this 
appellee and is owned by it; the jury and Court have fixed 
the price at $6.00 per acre; appellant Moody is entitled 
to just compensation, and the jury and Court have said 
what that just compensation should be. 

The fact that appellee’s agency might have failed to 
agree to the penny with the amount awarded by the jury 
and Court could not affect the validity of the judgment. 

In Great Falls Mfg. Co. v. Garland, 124 U. S. 581, 
31 L. ed. 527 which involved an appeal from a decree dis¬ 
missing a suit brought to restrain the United States from 
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occupying land, the point was made that the Act under 
which the authority for condemning the land was given, re¬ 
quired that the Secretary of War should cause the land to 
be embraced in a map or survey; that part of the land 
taken was not so embraced and for that reason the Secretary 
of War was without authority to take possession. The 
Supreme Court refused to sustain this contention, and held 
that “even if it be true that some part of the land actually 
occupied by the Government is not within the survey and 
map, still the United States are under an obligation im¬ 
posed by the constitution to make just compensation for all 
that has been in fact taken and is retained for the proposed 
dam.” 

The Court added that there was nothing in the record 
indicating that more land than was reasonably necessary 
for the purposes described had been taken. 

Similarly there is nothing in the record in this case to 
show that the land was not worth the full price fixed by the 
jury and Court nor is there anything in the record affirma¬ 
tively showing that the Reservation Commission did not 
approve the price of $6.00 per acre. 

So far as appears from the record, this point of alleged 
non-approval by said Commission of $6.00 per acre was 
first made in appellee’s motion to abandon and in its so- 
called certificate of abandonment on August 30, 1938 
(Government App. 50-53), which motion was sought to be 
withdrawn some three months later to wit: December 3, 
193S (Government's App. 53). This motion was there¬ 
after expressly granted by said final judgment of January 
24,1939, (Appellant’s App. 24). Such point next appeared 
in the answer of appellee Wickard in this case (Appellant’s 
App. 34), filed November 28, 1941, almost three years after 
the entry of judgment in the original condemnation pro¬ 
ceeding. (Appellant’s App. 19-24.) Appellees’ assertions 
in this direction are nothing more than bare statements in 
pleading and do not constitute any proof establishing the 
fact that the price of $6.00 per acre has not been approved 
by its said agency. Further, it certainly does not appear that 
appellant Moody knew of any such alleged fact, and he, 
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therefore, could not be bound after the cause had proceeded 
to final judgment at the instance of the intervenor, appellee, 
with no point raised against its entry for the above reason. 

Appellee relies largely on the case of Wachovia Bank & 
Trust Co. v. United States , 98 Fed. (2) 609, C. C. A. 4th, 
1938. Its facts are entirely different from those here. 
There, the acceptance by the government was before the 
court for consideration, and the court construed the ac¬ 
ceptance as constituting a bilateral contract as of the date 
of the acceptance, and the government was allowed a reason¬ 
able time thereafter within which to institute condemnation 
proceedings. Respondent in that case had in fact requested 
the government to institute the proceedings, and they were 
instituted shortly after respondent’s request was made. 

See also Coggeshall v. United States (C. C. A. 4th Cir¬ 
cuit, 193S), 95 Fed. 2d 986. 

B. IS THERE AVAILABLE APPROPRIATION TO PAY 
THE CLAIM? 

The Supplemental Appropriation Acts set forth in ap¬ 
pellant’s original brief (5, 6) are clear that the money which 
was appropriated by Congress is available for the payment 
of the judgment obtained by appellee United States of 
America, if appellees Morgenthau and Wickard are willing 
to perform the ministerial duty required of them and permit 
said funds to be paid into the registry of the court, to be 
there disbursed under the direction of the Court. 

The Court's attention is called to the fact that although 
appellees contend by their pleading (Appellant’s App. 35), 
and in their argument that the moneys appropriated by Con¬ 
gress for the purchase of this land were not available after 
June 30, 1937, yet appellee United States of America con¬ 
tinued to prosecute the condemnation action after said date, 
and on December 3, of the following year, 1938, it moved 
to withdraw its motion for abandonment and for dismissal 
of its action and moved instead for judgment which would 
have the effect of giving it title to said property. (Govern¬ 
ment App. 53-54.) 


U. S. C. Title 16, Section 517 a, (Appellant’s Brief 6), 
specifically authorizes the Secretary of Agriculture to pay 
for lands when a decree in a condemnation proceeding is 
entered, and when advised by the Attorney General that the 
proceeding and the decree are regular. The completed 
proceeding herein and final judgment from which no appeal 
was taken, import regularity and also constitute an approval 
by the Attorney General of such proceeding. Therefore, 
appellee Wickard is fully authorized to pay the award into 
the registry of the court and it is his duty to perform this 
ministerial act. Since he refuses to make payment, and 
since he and appellee Morgenthau refuse to send the judg¬ 
ment to the Comptroller General’s office for payment appel¬ 
lant is entitled to mandatory injunction, directing them or 
either of them to pay the judgment in full out of the funds 
now standing as reappropriated under the general authority 
conferred under U. S. C. Title 16, Sections 513-521, and 
especially under section 517 a, or in the alternative, to a 
mandatory injunction requiring appellees to pay said judg¬ 
ment in full out of the funds made available under Section 
501 of said Third Supplemental National Defense Appro¬ 
priation Act of 1942, or in the further alternative, to a 
mandatory injunction requiring appellee to certify said 
judgment to the Comptroller General of the United States, 
so that the latter may take appropriate action for the pay- 
men of the same. 

WHEREFORE, it is respectfully submitted that ap¬ 
pellees should be required to perform the ministerial duties 
required of them, and to provide for, and to pay to appel¬ 
lant, the just compensation which the Constitution guar¬ 
antees to him. 

Respectfully submitted, 

John Wattawa, 

1317 F St, N.W, 
Washington, D. C. 

G. Lyle Jones, 

Asheville, N. C. 

Attorneys for Appellant . 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


NO. 8450 


UNITED STATES OF AMERICA, Appellant , 

v. 

C. F. MOODY, Appellee. 


BRIEF FOR APPELLEE 

FACTS APPEARING FROM THE RECORD 

Appellee Moody on December 7, 1934, executed a six 
months option to appellant for certain lands in North Caro¬ 
lina. 

Appellant on August 21, 1936, fourteen and a half 
months after the expiration of the option, and almost two 
years after its execution instituted a condemnation proceed¬ 
ing covering this land. 

In its petition in said proceeding the only reference 
made by appellant to said option was: “That the apparent 
and presumptive owners of the above mentioned tracts of 
land executed and delivered option to convey said land to 
the United States at the prices stated therein.” (Moody’s 
App. 11-12.) 

In his answer appellee Moody pleaded that the option 
had expired, and was of no force and effect. (Moody’s 
App. 14.) 
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To this answer appellant filed no pleading nor did it 
introduce on the trial in the condemnation proceeding the 
letter of January 21, 1935, (Moody’s App. 40), on which 
it now* undertakes to rely, to show that a contract between 
the parties was in force on the date of the institution of he 
condemnaion proceedings, namely on August 21, 1936. 

Except for the reference to the option in the condemna¬ 
tion proceeding, neither it nor the letter of January 21,1935, 
was referred to until August 30, 1938, (Appellant’s App. 
51), when appellant filed motion to withdraw appellee’s 
land from the proceeding, which motion was in turn sought 
to be withdrawn by appellant some three months later, to 
wit: December 3, 1938, (Appellant’s App. 53), appellant 
thereupon continuing to conclusion with its condemnation 
of appellee’s property. 

The next and final appearance of these documents was 
in the present proceeding wiien they were pleaded by appel¬ 
lant Wickard, and were attached as exhibits to his answer 
filed November 28, 1934 (Moody’s App. 37-40), almost 
three years after the entry of final judgment in the condem¬ 
nation proceeding in North Carolina (Moody’s App. 19- 
24). 

It is not denied by appellant that title to the property in 
question is satisfactory and that since January 21, 1939, 
title has been, and now is, vested in the United States of 
America. 

Appellant took title to this property both by physical 
appropriation, and by judgment in the condemnation 
proceeding. 


ARGUMENT 

I. 

DID THE DISTRICT COURT OF NORTH CARO¬ 
LINA HAVE JURISDICTION TO ENTER THE 
JUDGMENT IN QUESTION? 


Appellant on this appeal, for the first time, challenges 
the validity of its own condemnation judgment, contending 
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it is open to collateral attack. In its long resistance to pay¬ 
ment for the property which it has appropriated, its varied 
defenses have been that there was no available appropria¬ 
tion; that the National Forest Reservation Commission, 
had not approved the purchase at $6.00 an acre; that ap¬ 
pellee Moody had damaged appellant by wrongfully prose¬ 
cuting its case to a jury and obtaining judgment in the 
amount of $6.00 per acre, when he had previously executed 
an option at the price of $4.00 an acre. But in the trial 
below, before Mr. Justice O’Donoghue, (Tr. 114) Govern¬ 
ment counsel in his argument before the Court in referring 
to said judgment of January 24,* 1939, stated: “As we 
stand here today we are not contesting that judgm en t, nor 
can we say that we can in any way lessen that judgment 
down there.” 

A. AS TO THE CONSENT OF THE UNITED STATES TO 
HAVE JUDGMENT ENTERED AGAINST IT. 

The condemnation proceeding was not appellee’s ac¬ 
tion. It was instituted, prosecuted, and concluded by ap¬ 
pellant. 

It is charged that appellee wrongfully and improperly 
procured the judgment decreeing the title in the Govern¬ 
ment and adjudging that he recover $6.00 an acre with in¬ 
terest and costs. The record shows that Appellee Moody’s 
activity in that case consisted of: (a) the execution of the 
option, (b) pleading its expiration, and (c) establishing 
before the court that the government had actually appro¬ 
priated his property and had divested him of his title. 

Although appellant on August 30, 1938, filed a motion 
to abandon as to appellee’s property, (Appellant’s appendix 
51,) this being more than one year after the jury and the 
court had fixed the value of the property at $6.00 per acre, 
(Moody App. 21) appellant on December 3, 1938, moved 
to withdraw this motion and filed a motion for judgment in 
the condemnation proceeding (Appellant’s App. 53); and 
judgment was entered the following month January 23, 
1939, (Moody’s App. 19-24). 




It is true that the judgment as entered was not entirely 
in the form requested, but no exception to the judgment was 
made, nor was an appeal prosecuted, hence the statement 
that this is appellant’s judgment. 

Appellee to this day, for more than four years since the 
entry of judgment, and for almost seven years since the 
institution of the condemnation proceeding, and for more 
than eight years since the execution of the option, has been, 
and still is, deprived of his property, without any compen¬ 
sation therefor whatsoever. 

The condemnation proceeding was prosecuted by appel¬ 
lant under statute which gives the United States District 
Courts jurisdiction in condemnation cases (Appellant’s 
App. 31). 

It is now contended, however, by appellant that the 
Court was without jurisdiction to enter judgment decreeing 
title in appellant until the money was actually paid into 
Court, and in the same breath that the Court in no event, 
in the condemnation action, could adjudge that appellee 
was entitled to recover judgment for just compensation for 
its property. 

The statute giving the United States District Court juris¬ 
diction of condemnation proceedings, necessarily carries 
with it full power and authority to enter all proper orders 
and judgment relating to the vesting of title, amount of 
recovery for the property, and the like. 

The statutory provision that “The Secretary of Agri¬ 
culture is authorized to make such payment when advised 
by the Attorney General that the proceeding and the decree 
are regular” (U. S. C. Title 16, Section 517) (Appellant’s 
Brief in No. 8449, p. 6), was complied with when the Attor¬ 
ney General prosecuted the condemnation proceeding to 
final judgment and no appeal was taken from the judgment 
decreeing the title in appellant. 

Can appellant by its refusal to deposit in Court the 
compensation to which appellee is entitled, deprive the 
Court of its jurisdiction? And, can it do this especially 
after it continued to prosecute the case, retained title to the 
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property which it had taken by appropriation, after the jury 
had fixed the value of said property at $6.00 per acre? 

It is true that the Government ordinarily at any time 
before final judgment, can abandon property which it un¬ 
dertakes to condemn, provided, however, that it has not in 
some manner appropriated the property. The appropria¬ 
tion can be by declaration of taking, U. S. C. Title 40, Sec¬ 
tion 258a, or it can be by actual physical appropriation as 
was done in this case. Great Falls Manufacturing Co. v. 
United States , 112 U. S. 645, 28 L. ed. 846, (850); Great 
Falls Manufacturing Co. v. Garland, 124 U. S. 581, 31 
L. ed. 527; Luckenbach S. S. Co. v. Norwegian Barque 
Thekla, 266 U. S. 328, 69 L. ed. 313. 

The Court in which the condemnation proceeding was 
instituted also has jurisdiction of actions arising under the 
Tucker Act. 

This same Court in a condemnation proceeding has 
jurisdiction to enter the award, to which the land owner is 
entitled, and to adjudge the title to be in the condemnor. 
Why did such Court not also have authority to adjudicate 
that the property had been appropriated by appellee? And, 
if it can do that can it be contended that such Court, in such 
case, is without jurisdiction to enter judgment for the 
amount to which respondent is entitled, thereby requiring 
the latter to go again into the same Court in an action - 
between the same parties, with regard to the same subject 
matter for the purpose of obtaining judgment on a ques¬ 
tion involving facts which were determined in the first 
action? 

Since the option had expired, the two matters before the 
Court in the condemnation proceeding were the ownership 
of the property, and its value. 

In its petition in the condemnation proceeding, appellant 
asked the Court to appoint commissioners to appraise and 
fix the value of the land. (Moody’s App. 13.) This the 
jury did and, therefore, the question of the value has been 
determined. So then, contention of appellant resolves itself 
into a question of form rather than one of substance. If it 
were conceded, which it is not, that appellee would be re- 
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quired to prosecute his claim under the Tucker act rather 
than have it adjudicated in the condemnation proceeding 
the Court in such action would have to enter judgment in 
his favor for $6.00 an acre, the amount which it has been 
judicially determined he is entitled to receive, plus interest. 

Appellant relies on United States v. Shaw, 309 U. S. 
495 ,84 L. ed. 888, and United States v. United States Fi¬ 
delity and Guaranty Co., 309 U. S. 506, 84 L. ed. 894. We 
do not question the holding of the Court in those cases, but 
submit that they do not support appellant’s position. A 
case which appears to be the most nearly in point is Lucken- 
bach v. Thekla, 266 U. S. 328, 69 L. ed. 313. That case 
involved damages to two ships, the Luckenbach and the 
Thekla. After suit had been instituted, the United States, 
on its own petition, intervened as libellant, and the action 
was prosecuted with it as such party. A counter claim was 
filed by the Thekla and upon the trial it was found that 
the Luckenbach alone was in fault. A decree was entered 
against the United States on the counter-claim * for $120,- 
619.71. The question presented involved the power of the 
District Court to enter the decree. The Supreme Court held 
that the judgment was valid, and Mr. Justice Hughes, in 
writing the opinion, said: 

‘’When the United States comes into Court to assert 
a claim, it so far takes the position of a private suitor as 
to agree by implication that justice may be done with 
regard to the subject-matter. The absence of legal li¬ 
ability in a case, where, but for its sovereignty, it would 
be liable, does not destroy the justice of the claim against 
it. When the question concerns what would be para¬ 
mount claims against a vessel libeled by the United 
States were the vessel in other hands, the moral right of 
the claimant is recognized * * * If both parties were 
in fault, the entire damage would be divided equally 
between them, and it could not be argued that the United 
States could avoid the consequences of the rule, although 
the damage to the other vessel might bar its recovering 
anything. This shows that the subject-matter is the 
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collision, rather than the vessel first libeled. Bowker v. 
United States , 168 U. S. 135, 46 L. ed. 1090, 1092, 22 
Sup. Ct. Rep. 802. The libel in such a case is like a 
bill for an account, which imports an offer to pay the 
balance if it should turn out against the party bringing 
the bill. Colombian Government v. Rothschild, 1 Sim. 
94,103, 57 Eng. Reprint, 514, 5 L. J. Ch. 43, 27 Re¬ 
vised Rep. 171; Goldthwait v. Day , 149 Mass. 185, 
21 N. E. 359. 

The reasons that have prevailed against creating a 
government liability in tort do not apply to a case like 
this, and, on the other hand, the reasons are strong for 
not obstructing the application of natural justice against 
the government by technical formulas, when justice can 
be done without endangering any public interest. As 
, has been said in other cases, the question of damages to 
the colliding vessel necessarily arose, and it is reason¬ 
able for the court to proceed to the determination of all 
the questions legitimately involved, even when it results 

in a judgment for damages against the United States. 
* * * 

It is said that there is no statute by which the Gov¬ 
ernment accepted this liability. It joined in the suit, 
and that carried with it the acceptance of whatever 
liability the courts may decide to be reasonably incident 
to that act.” 

In United States v. Shaw, supra, an award was made to 
offset a judgment taken against one party, the indebtedness 
represented by said judgment having been assumed by the 
Government, against a judgment taken by the Government 
against the same party, both judgments having been taken 
in a State Probate Court. This was not permitted, the 
Supreme Court holding that the State Probate Court had no 
jurisdiction to enter a judgment against the Government. 
In writing the opinion, Mr. Justice Reed carefully drew the 
dictinction between the principle involved in that case and 
in Luckenbach-Thekla supra. He observed that the facts 
in the latter case differentiated it from one in which there 
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were claims and cross-claims in the settlement of estates. 
To use his language : 

“The subject matter of a suit for damage in collision 
is not the vessel libeled but the collision. Libels and 
cross-libels for collision are one litigation and give rise 
to one liability. In equal fault the entire damage is 
divided. As a consequence when the United States libels 
the vessel of another for collision damages and a cross¬ 
libel is filed, it is necessary to determine the cross-libel 
as well as the original libel to reach a conclusion as to 
liability for the collision.” 

That statement clearly shows the distinction between the 
instant case and cases where ordinary counter-claims or 
cross-claims are filed. In the instant case the one question 
involved was the value of the land. When a counter-claim 
is filed, there is then involved the investigation of separate 
transactions. The distinction above set out is equally ap¬ 
plicable to the case of United States v. U. S. Fidelity and 
Guaranty Co., supra. 

In the case of Carlisle v. Cooper, 64. Fed. 472 (C. C. A. 
2—1894), cited by appellant, the cost of the project ex¬ 
ceeded the appropriation and the condemnation was there¬ 
fore abandoned. The Court entered judgment taxing costs 
and attorneys fees against the Government and the Court 
held that this could not be done. To the same effect was 
United States v. Knowles, 58 Fed. (2), 718 (C. C. A. 9, 
1932). 

B. APPELLANT CANNOT DENY THE AUTHORITY OF 
THE COURT TO DECREE TITLE IN APPELLANT 
THAT ISSUE HAVING BEEN ALREADY DECIDED. 

After appellant on May 16, 1938, had served notice of 
its intention to abandon (Appellant’s App. 50) appellee 
Moody on August 11, 1938, filed objections on the ground 
that the government had appropriated the property and 
therefore could not abandon the proceeding (Appellant’s 
App. 52). 
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► The question came on for hearing upon this issue and 

after evidence had been introduced by both parties, it was 
adjudged by the Court, a jury not having been requested, 
that appellee had “been deprived of the title to, use of, and 
occupation of the lands which are the subject of this con¬ 
troversy, and of the privilege of disposing of said property.” 
i (Moody’s App. 23.) 

The allegations on this question were that the appellant 
had not only cut and removed large quantities of wood, 
deadened large quantities of timber, marked out lines, 
placed comer stakes, but pursuant to taking title and pos¬ 
session had incorporated the same in its general scheme for 
1 its extension of the national forests and had placed said 

lands on their maps as a part of the boundary of said 
forestry land. (Appellant’s App. 53.) Certainly this con¬ 
stituted an allegation of appropriation. Portsmouth Harbor 
L. & H. Co. v. United States, 260 U. S. 327, 67 L. ed. 287; 
United States v. Yazoo & M. V. R. Co., 4 Fed. Sup. 366. 

In Hurley v. Kincaid, 285 U. S. 95, 76 L. ed. 637, the 
Court said: 

“We may assume that, as charged, the mere adop¬ 
tion by Congress of a plan of flood control which in¬ 
volves an intentional, additional, occasional flooding of 
complainant’s land constitutes a taking of it—as soon as 
the Government begins to carrv out the project author¬ 
ized.” 

And, the question having been tried on the issue pre¬ 
sented and judgment thereupon entered, the judgment is res 
judicata on that question. 

Having appropriated the property the Government could 
not therefore abandon. Hessel v. Smith, 15 Fed. Sup. 953; 
Great Falls Mfg. Co. v. Garland, 124 U. S. 581, 31 L. ed. 
526; United States v. Yazoo M. V. R. Co., 4 Fed. Sup. 
366. 

The last case cited is one in which the facts are almost 
on all fours with those in the present case, except that there 
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the Government did not withdraw its motion to abandon, 
and the motion was thereafter disallowed by the Court. 

There the United States instituted condemnation pro¬ 
ceedings against Yazoo & M. V. R. Co.; commissioners 
were appointed, and after hearing evidence filed their re¬ 
port and award. The Government filed objections and ex¬ 
ceptions to the same and also filed motion in which it de¬ 
clared and averred that it had decided to, and did thereby, 
discontinue and abandon the proceeding. Respondent 
moved the Court that the paper-writing purporting to dis¬ 
miss and abandon the proceeding be dissolved and be 
stricken from the files, for the reason that there had been 
a taking, and that the right to compensation had become 
fixed. This motion by the respondent was granted. In 
that case it appeared that after the proceeding had been in¬ 
stituted the Government immediately began the construction 
of the spillways and structures contemplated. The Court 
held that there had been an appropriation and that the 
Government was not entitled to abandon the proceeding, 
the Court observing in its opinion: 

“These facts show a taking within the principles of 
law applicable and give rise to compensation in favor 
of the respondent.” 

* 

The case of Cherokee’Nations v. Kansas Railway , 135 
U. S. 641, 34 L. ed. 295, is cited by appellant who quotes 
from the opinion as follows: 

“Within the meaning of the constitution, the prop¬ 
erty, although entered upon, pending the appeal, is not 
taken until the compensation is ascertained in some 
legal mode, and, being paid, the title passes from the 
owner.” 

Ordinarily that is true, but such rule does not apply here. 
Appellant overlooks the fact that title passed from appellee 
Moody by appropriation on the part of appellant. In the 
first place, the judgment in the condemnation proceeding is 
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res judicata of the matter; and in the second place, the 
possession mentioned in the Cherokee Nations case was 
simply temporary possession as distinguished from such 
possession as will constitute an appropriation. In the Chero¬ 
kee Nations case, the property had been “entered upon” and 
in the instant case the property had been “appropriated”. 

The case of Hanson Lumber Co. v. U. S., 261 U. S. 581, 
67 L. ed. 809, also cited by appellant, involved a condem¬ 
nation by the Government of certain canal property in 
Louisiana. Objection was made by the owner that since 
the provision of the Act under which the proceeding was 
instituted limited the authorized purchase price to S65,- 
000.00 there was no authority to condemn. The Court held 
against that position, and in its opinion stated that the 
owner was protected by the rule that title did not pass until 
compensation had been ascertained and paid. It can readily 
be seen that the statement of the Court has no application 
to the facts here where the land had been appropriated. 

Appellant also cites the case of Commercial Station 
Postoffice v. United States , 48 Fed. (2) 183, C. C. A. 8. 
That case involved the question of the right of the Govern¬ 
ment to take possession pending condemnation proceed¬ 
ings. The nature of the possession concerned the right to 
the use of the property, and not the appropriation of the 
property. In the opinion, attention is called to the fact 
that if the Government should appropriate the property, 
then it would have to pay for it. 

It will be noted that none of the cases cited by appellant 
are proceedings in which the condemnor has taken title by 
appropriation prior to the entry of final judgment. By 
appropriating the property, appellant placed itself in an 
entirely different position. Having done so, there could be 
no abandonment, and the entry of judgment decreeing title 
in appellant was simply adjudging a fact that had been 
tried. 

C. THIS ACTION W'.4S INSTITUTED, PROSECUTED AND 
TERMINATED BY APPELLANT IN THE COURT, 
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AND UNDER THE STATUTE^ OF ITS EXCLUSIVE 
CHOOSING. 

For what purpose was appellee a party to the action? 
If the government had carried through the condemnation, 
and had paid the award, appellee would have been pro¬ 
tected. But, was he required to sit supinely by and see 
appellant appropriate his property through acts of posses¬ 
sion pending the proceeding,without the right to have that 
question adjudicated in that proceeding while it was still 
pending? Would not appellee, by not objecting and by not 
demanding a determination of that question, waive his right 
to establish the fact that the property had been appro¬ 
priated? Could not appellant in a subsequent action 
brought by appellee under the Tucker Act plead an estoppel 
against appellee for his failure to raise and present the ques¬ 
tion, and to have it adjudicated in the original action? Such 
principle might not apply if it were merely damages to 
which appellee was entitled, as appellant could then at all 
times abandon the proceeding if it had not already appro¬ 
priated the property, but when appellant had appropriated 
the property it could no longer abandon it. The principle 
is the same, whether the title be taken by appropriation or 
by declaration of taking under Title 40, Section 258 A. 

u. s. c. 

If then, appellee was entitled to a determination of the 
question as to whether or not appellant had appropriated 
the property, he would, if the property had been appro¬ 
priated, be entitled to judgment upon the facts so found. 
Therefore, we submit that the judgment of the Court in the 
condemnation proceeding to the effect that appellant was 
the owner in fee of the property, was properly entered. 

As noted above, appellant’s contention that the title 
could not vest until payment of the purchase money, can not 
apply here, as the property w T as taken by appropriation, 
prior to actual entry of judgment. 
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II. 

(APPELLANT’S POINT III.) 

THE COURT PROPERLY DISMISSED THE CLAIM 
OF THE UNITED STATES 

The Government intervened herein, below, and by cross- 
action asks for damages in the amount of $2.00 per acre, 
basing its alleged claim on the assertion that appellee had 
failed to convey the property under the terms set out in the 
option. This same plea was entered by Claude R. Wick- 
ard, defendant below, who does not appeal. 

The judgment in the condemnation proceeding con¬ 
stitutes res judicata of all matters involved in the litigation. 
The questions presented related to the title to the property 
and to the value of the property. Both of those questions 
were adjudicated in said action. The option was pleaded 
in appellant’s original petition in condemnation and its 
validity was denied in the answer of appellee on the ground 
that it, the option, had expired prior to the time of the 
institution of the condemnation proceeding. (Moody’s 
App. 14-15.) The option pleaded by defendant Wickard 
below, copy of which is attached to his answer, (Moody’s 
App. 30-37) shows that it expired on June 7, 1935, and the 
record shows that the condemnation action was not in¬ 
stituted until August 21, 1936. 

If, therefore, appellant did rely upon said option which 
had expired, it was incumbent upon it to plead and to prove 
such agreement as it might rely upon to show that the option 
had been reduced to a bilateral contract and was still in 
force. This, appellant did not do. Accordingly, since there 
was no contractual price governing the case, the actual price 
as found by the jury constituted the amount which appellee 
was entitled to recover as just compensatiion for his prop¬ 
erty. Not having pleaded and established in the condemna¬ 
tion trial that it had accepted the property of appellee under 
the terms of the option, the government can not at this late 
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date, rely upon the proposition of any such alleged ac¬ 
ceptance. 

Appellant was required in the condemnation proceeding 
to present every available ground in support of its asserted 
right. It can not prosecute that right by piecemeal. As 
said by Mr. Justice Vandevanter in Grubb v. Public Utility 
Commission, 281 U. S. 470, 74 L. ed. 972: 

“As the ground just described was available but not 
put forward, the appellant must abide the rule that a 
judgment upon the merits in one suit is res judicata in 
another where the parties and the subject matter are the 
same, not only as respects matters actually presented to 
sustain or defeat the right asserted, but also as respects 
any other available matter which might have been pre¬ 
sented to that end.” 

It is said by Mr. Justice Roberts in Baldwin v. Iowa 
Travelers, Etc., 283 U. S. 523, 74 L. ed. 1244: 

“Public policy dictates that there be an end of liti¬ 
gation; that those who have contested an issue shall 
be bound by the result of the contest, and that matters 
once tried shall be considered forever settled as between 
the parties. We see no reason why this doctrine should 
not apply in every case' where one voluntarily appears, 
presents his case and is fully heard, and why he should 
not, in the absence of fraud, be thereafter concluded by 
the judgment of the tribunal to which he has submitted 
his cause.” 

See also Bank v. Mangum, 237 U. S. 309 (333-334); 
59 L. ed. 969 (983); Northern Pacific R. Co. v. Slaught, 
205 U. S. 122, 51 L. ed. 739; Chicot County Drainage Dis¬ 
trict v. Baxter State Bank, 308 U. S. 371, 84 L. ed. 329. 

Respectfully submitted, 

John Wattawa, 

1317 FSt., N. W., 
Washington, D. C. 

G. Lyle Jones, 

Asheville, N. C. 

Attorneys for Appellee. 
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Moody’s reply brief separates the response relating to these 
two appeals. But the two cases present merely different as¬ 
pects of a single controversy. Thus, although Moody deals 
with the question of validity of the North Carolina judgment 
only in his brief in No. 8450 (pp. 12-22), the issue must also be 
decided in No. 8449, for mandatory relief obviously would not 
be granted to enforce payment of a void judgment. Conse¬ 
quently, Moody’s contentions may best be analyzed by refer¬ 
ence to the Government’s opening brief. 
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I 

The Federal District Court of North Carolina lacked jurisdic¬ 
tion to enter a money judgment against the United States 

A. The United States has not consented to the entry of a 
money judgment against it in condemnation proceedings .— 
! Moody places reliance on the fact that the condemnation pro¬ 
ceedings were instituted by the United States. But he does 
not deny that the pleadings of the Government sought merely 
a conditional condemnation judgment, that every order of the 
■ district court prior to the final judgment contemplated merely 
such conditional order, and that both the federal statutes and 
i the North Carolina law pursuant to which the proceedings were 
prosecuted provided only for such a conditional decree. Plain¬ 
ly, there is no merit in the two arguments advanced to justify 
disregarding these facts. 

First, the reply brief (pp. 14,15) suggests that the difference 
between a conditional condemnation decree and the judgment 
1 actually entered was merely a matter of form. But, as pointed 
out in the Government’s opening brief (pp. 19-20), the man¬ 
datory relief which Moody seeks could not be based upon a 
' conditional condemnation decree. Obviously, the difference 
1 between an affirmative money judgment and a conditional con¬ 
demnation judgment is a matter of substance. The Govern¬ 
ment is not bound to pay a conditional condemnation judg¬ 
ment. See Danforth v. United States, 308 U. S. 271,284 (1939). 
The judgment here involved decrees that “respondent, C. F. 

'■ Moody, have and recover of the United States * * * $8,- 
430.00,” whereas a condemnation judgment orders the pay¬ 
ment of the award into court. See 16 U. S. C. sec. 517a, Gov’t 
I App. p. 34; North Carolina Code (1939) sec. 1723, Gov’t App. 
p. 37. The Government’s only concern is payment into court 
of the value of land condemned. Thereafter, the rights of 
taxing authorities or other lienors or claimants to the award 
1 are determined. United States v. Dunrungton , 146 U. S. 338, 
352-353 (1892); People of Puerto Rico on behalf of Isabela 
Irrigation Service v. United States, 134 F. 2d 267 (C. C. A. 1, 

1 1943); United States v. Certain Lands in Borough of Brooklyn, 
129 F. 2d 577, 579 (C. C. A. 2,1942); United States v. Certain 


Lands in Hempstead, Nassau Co. N. Y. y 129 F. 2d 918 (C. C. A. 
2, 1942). But the North Carolina court did not provide for pay¬ 
ment into court and subsequent distribution. It directed im¬ 
mediate payment of the full amount to Moody. Thus, the [ 
judgment is not a condemnation decree but a money judg¬ 
ment in Moody’s favor against the United States. Clearly, 
the Government agents did not, and could not, consent to the 
entry of such a judgment by prosecution of the condemnation 
proceedings. 

Secondly, Moody’s reply brief asserts that United States v. 
The Thekla, 266 U. S. 328 (1924) is “most nearly in point” 
(Br. 16). That case is clearly irrelevant. Like Moody (see 
Br. 14, 16-17) the respondent in United States v. Shaw, 309 
U. S. 495, 496 (1940), contended that under The Thekla deci¬ 
sion the United States, like any other ltigant, consents to an ad¬ 
judication of the rights of all parties when it voluntarily asserts 
a claim in modern courts of law, equity or admiralty. The 
court rejected the argument stating (309 U. S. at p. 502) u The 
Thekla turns upon a relationship characteristic of claims for 
collision in admiralty * * *.” Thus, it is now settled that 

The Thekla is limited solely to collision claims in admiralty. 1 
Moreover, Moody erroneously assumes that such a judgment 
might have been entered against a private condemnor. Such is 
not the case. No statute authorizing an affirmative money 
judgment is referred to. The court in condemnation proceed¬ 
ings is not exercising its general jurisdiction but rather “The 
remedy is statutory only, and every court which takes juris¬ 
diction for its enforcement is limited in its powers by the stat¬ 
ute under which alone it can act.” East Tenn., Va. & Ga. 
R. R. Co. v. Southern Tel. Co., 112 U. S. 306, 310 (1884). 
See Crane v. Hahlo, 258 U. S. 142 (1922); Mason City <Sc Ft. 
Dodge R. Co. v. Boynton, 158 Fed. 599 (C. C. A. 8, 1907). 

B. The alleged taking did not enlarge the condemnation 
court's jurisdiction. —Moody’s reply brief asserts that there 
has been an “appropriation” by which title passed to the Gov¬ 
ernment and seeks to distinguish on this ground some of the 

1 The respondent in United State* v. U. S. Fidelity Co. unsuccessfully re¬ 
lied on The Thekla and similar admiralty cases to support an affirmative 
judgment against the United States on a cross-claim. See 309 U. S. at p. 50& 
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authorities cited by the Government 2 (Br. 21). But, as the 
Government’s opening brief points out (pp. 14-17), the Con¬ 
stitution does not permit the passage of title before payment 
of compensation. It is apparent that Moody is attempting 
I to create a distinction between “taking of possession” and 
“appropriation” (cf. Br. 21). 8 

But, for the purpose of this case, the difference in language is 
immaterial. The physical act which the North Carolina Dis¬ 
trict Court called an “appropriation” was simply a taking of 
possession of part of the lands involved (Moody’s App. p. 23). 
“Appropriation” is accomplished by taking possession and the 
same right to compensation exists whether the taking be perma¬ 
nent or temporary. The difference is simply one of amount of 
the recovery in a proceeding brought under the Tucker Act. 
Thus, the condemnation court has no greater jurisdiction when 
a permanent taking is involved than it does in the case of a 
temporary taking. 

There is no applicable statute by which Congress has con¬ 
sented to entry of a money judgment against it in condemna¬ 
tion proceedings. Nor does Moody refer to any case where 
such was the procedure adopted. United States v. Yazoo M. V. 

' R. Co., 4 F. Supp. 366 (E. D. La., 1933), relied on by Moody 
(Br. 19-20), did not involve such a judgment nor did it dis¬ 
cuss the sovereign immunity from suit. All of the cases relied 
upon in the Yazoo case, as well as Portsmouth Co. v. United 
• States, 260 U. S. 327 (1922) cited by Moody (Br. 19), were 
Court of Claims proceedings under the Tucker Act. Similarly, 

I Hurley v. Kincaid, 285 U. S. 95 (1932) and Great Falls Mfg. 

Co. v. Attorney General, 124 U. S. 581 (1888) (Br. 19) denied 
i injunctions because compensation could be obtained in the 

* It is noteworthy that Moody makes no mention of Danforth v. United 
State*. 308 U. S. 271, 284-285 (1939), the most recent Supreme Court decision 

i on the subject, nor does he attempt to distinguish United States v. Boston 
C. C. & V. Y. Canal Co., 271 Fed. 877 (C. C. A. 1. 1921). which is squarely in 
point. See Gov’t Br., p. 15. 

* “Appropriation” does not, as Moody :isserts (Br. 22) accomplish the same 
result as a declaration of taking under the Act of February 26, 1931, c. 307, 
46 Stat. 1421, 40 U. S. C. sec. 258a. On the contrary, the Declaration of 
Taking Act was passed so as to permit the Government to acquire title prior 
to completion of condemnation proceedings. Oakland v. United States, 124 
F. 2d 969, certiorari denied 316 U. S. 679 (1942). See United States v. 
Certain Lands, Etc., 39 F. Supp. 91 (B. D. N. Y. 1941). quoting the debates 
in Congress on the Act 
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Court of Claims or under the Tucker Act. Thus, the remedy 
for the alleged taking may be found in the Tucker Act, but it 
does not affect the jurisdiction in condemnation. 

C. The judgment may not he sustained by reference to the 
Tucker Act. —Moody's brief principally relies upon Tucker 
Act cases and asserts (p. 15) that the North Carolina district 
court also had jurisdiction under the Tucker Act. However, 
no authority j ustifying consolidation of a Tucker Act claim with 
a condemnation proceeding is referred to. The complete an¬ 
swer to the suggestion (Br. 15-16) that the question is simply 
one of form because a judgment in the same amount would 
be entered under the Tucker Act 4 is that “It is not our right 
to extend the waiver of the sovereign immunity more broadly 
than has been directed by Congress.” United States v. Shaw, 
309 U. S. 495,502 (1940). 

n 

Even assuming that the North Carolina judgment is valid, the 
court below correctly dismissed appellant’s petition 

A. The Weeks Forestry Act prohibits payment of the judg¬ 
ment. —Moody contends that, despite the lack of approval of 
the National Forest Reservation Commission, the Government 
is bound to pay the judgment. But it is not denied that the 
restriction of the Weeks Act applies when land is acquired by 
condemnation (See Gov’ts opening brief pp 21-23). Thus 
Moody amply asserts that because the judgment was 
entered the prohibition of the Weeks Act may be disregarded. 
Plainly, the Congressional limitation upon acquisition of forest 
lands by Government agents may not thus be circumvented. 
Cf. Miller v. United States, 61 App. D. C. 58, 57 F. 2d 424, 
427 (1932). Moody’s alleged ignorance of the lack of author¬ 
ity is obviously irrelevant for “all persons dealing with public 
officers are bound to know that acts which are within the ap¬ 
parent but in excess of the actual authority of officers will not 
bind the Government.” United States v. Foster, 131 F. 2d 3 
(C. C. A. 8, 1942), certiorari denied March 1, 1943. Thus, 
even if the Government officers had attempted to acquire the 
lands without approval of Forest Reservation Commission, their 
action would be ineffective. 


✓ 


4 Moreover, sovereign immunity is not limited to rendition of judgments 
but applies equally to attempts to make a binding determination of the 
Sovereign’s rights. United States v. Show, 309 U. S. 495, 500 (1940). 
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B. No appropriation is available to pay the claim. —Moody 
relies (pp. 4-5) upon the Act of December 17, 1941, e. 51, 55 
■ St&t. 810, to support his claim but no reason is advanced why 
! certification by the Comptroller General may be dispensed 
with. 

in 

If the North Carolina judgment is valid, the court below erred 
in dismissing the claim of the United States 

A. The judgment of January 24,1939 is not res judicata of 
' the Government's claim. —Moody’s brief (pp. 23-24) simply 
i reiterates the claim that issues relating to the contract should 
i have been determined in the condemnation proceeding. No 

argument is advanced that the contract claim and the con- . 
demnation petition asserted the same cause of action. The two 
i cases do not involve the same cause of action (Gov’ts opening 
brief pp. 25-27); hence res judicata cannot apply. 

B. The court below should have entered judgment for the 
United States upon its claim. —Moody’s reply brief (pp. 11, 
15, 23) assumes, without argument, that the option has ex¬ 
pired. The assumption is contrary to fact (See Gov’ts opening 
brief, p. 27). It follows that the Government is entitled to 

i recoup the difference between the contract price and the con¬ 
demnation judgment. 

CONCLUSION 


It is submitted that the judgment below should be affirmed 
i on the ground that the condemnation judgment is not now 
i valid. If it is concluded that the judgment is valid, then 
i the judgment denying mandatory relief should be affirmed 
i but the judgment dismissing the Government’s claim in inter- 
• vention should be reversed and judgment entered for the United 
States. 


Respectfully, 

■ 

i 


Norman M. Littell. 
Assistant Attorney General. 
Vernon L. Wilkinson, 
Roger P. Marquis, 
Attorneys, Department of Justice. 


May 1943. 
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